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FOREWORD
The literature review carried out by EULAC Focus has led to the identification of two main risks in the
analysis of EU – LAC relations.
The first is that of confusing the EU with its Member States. EULAC Focus, while asserting that the
EU can also become a framework for Member States collaboration, emphasizes that the EU is a
separate legal and political entity with its own life and its own policies.
The second is that of ending up suggesting, recommending or proposing changes in the EU policy or
policies towards LAC that, in fact, imply changes in the EU Treaties, i.e. changes in the EU’s nature,
because the EU does not have the competences to develop many of the changes of policy that are
suggested, recommended or proposed. EULAC Focus research must escape this risk because its main
objective is that of reaching policy-oriented applicable conclusions and recommendations to be
accepted and implemented on the basis of the EU Treaties as they stand at present (or with minor
modifications).
EULAC Focus does not proceed from theories and views of international relations to the specific
policies that “should” be defined and implemented, mainly by the EU, in the framework of EU - LAC
relations, assuming (wrongly) that the EU is able to do whatever stems from this discussion. It
proceeds from the specific competences attributed to the EU and the policies it defines and
implements on their basis to actions that “can” be developed in the EU-LAC framework.
This document does not intend to constitute a piece of standard academic literature. It is a deliverable
of a very peculiar research project whose Description of Work has been integrated in the contract
signed between the Research Executive Agency of the European Commission and the EULAC Focus
Consortium. Its main objective is internal to the Consortium and the project: bringing together in a
single document the materials that offer the “Institutional Analysis of EU – CELAC relations” needed
in order to give a right foundation to the policy recommendations that will constitute the main
outcome of the project. In order to achieve this task, EULAC Focus has relied, as much as possible, on
previous EU-funded projects on EU – LAC relations, which are extensively quoted and integrated into
the text of the deliverable.
This specific objective explains also why, in order to emphasize the most innovative aspects of EULAC
Focus’ approach, a contrast between it and that of “mainstream literature” is established and

D6.1_WP6-Dl-26_AnalysisEU-CELACRelations_v3_1_Final

9

November 2019

WP06-Dl-26

D6.1: EU–CELAC Relations

discussed in many sections of the deliverable. The contrast is of a heuristic nature. It goes without
saying that “mainstream literature” must be understood as covering a wide range of different pieces
of literature and that, whatever the understanding of it, there are “intermediate approaches”
between the two poles that are discussed.
The work underlying the deliverable is a collective one. However, Ramon Torrent, scientific
coordinator of the project, is the author of the final version. He is the only and sole responsible for all
the errors and shortcomings of the text.
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INTRODUCTION
1.- The objective of this study is to provide an analysis of the institutional framework of EU – CELAC
relations (and of its components) able to offer a “EULAC Focus common vision” on the basis of which
to propose a Plan of Action in the cultural, scientific and social domains (which will be the object of a
separate study: Deliverable 6.4 of the project).
One of the main strategies that EULAC Focus’ Plan of Action will propose, with the goal of enhancing
the impact and sustainability of EU projects in and within Latin America and the Caribbean (LAC), is
that of “clustering” them. The clustering can be done, as we will discuss in the Plan of Action, in
accordance with several criteria.
EULAC Focus has applied to itself this recommendation. From its very beginning it has built of the
foundations of two EU-funded research projects, OBREAL and ATLANTIC FUTURE, and has taken into
account the work developed in the framework of an institution mainly funded by the EU, the EULAC
Foundation, as well as some research funded by the European Commission on LA integration, mainly
on MERCOSUR. Quotations, sometimes very long, from studies carried out by OBREAL (in particular
OBREAL 2005) are left in Spanish in order not to create confusion with what are the specific new
contributions from EULAC Focus.
OBREAL, the Observatorio de las Relaciones Unión Europea – América Latina, is an association created
in 2004 in order to implement a homonymous project funded by the European Commission (EC)’s DG
RELEX and EuropeAid. In spite of legally being a development cooperation project, its main object was
to produce applied research on the whole spectrum of bi-regional relations between the European
Union1 and Latin America. The EC requested that the consortium to which the project was awarded
created an association with legal personality. This facilitated the sustainability of OBREAL after the
initial project was finalized at the end of 2007. From that date, OBREAL has remained active up to date,
promoting EU-LA relations, in particular academic ones, in the framework of different EU programmes.

1

“European Union” means, in this context, and until the entry into force of the Treaty of Lisbon in November

2009, the European Community, the European Union, which coexisted with the European Community, and the
Member States acting more or less together in the framework of the Union. We will discuss in Part III the
legal/institutional/political nature of the EU and its historical evolution.
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ATLANTIC FUTURE was an ambitious EU-funded 7th Framework Programme research project aimed at
studying and producing policy-oriented results in the area of transatlantic relations (EU, Africa and all
the Americas – Western Hemisphere-). It lasted from January 2013 to December 2015 and certainly
represented the state-of-the art in this field of study2.
The Horizon 2020 call to which EULAC Focus submitted its winning proposal requested the selected
consortium to collaborate closely with the EULAC Foundation, and this requirement was met in the
proposal. Consequently, EULAC Focus has worked from the beginning with the Foundation, in
particular with the organization of a Reflection Forum in November 20163; and this study takes into
account the research work developed in the framework of the Foundation (see, in particular, Chapter
4.2).
2.- However, EULAC Focus main research objective is that of bringing a new light to the policy-oriented
investigation on EU-LAC relations, in particular in their cultural, scientific and social dimensions: EULAC
Focus’ main obligation is to develop a “new approach”. In the proposal, two basic features already
characterized this new approach to be developed:
-

The first is its interdisciplinarity. As the proposed Description of the Action emphasized,
“Due to the research scope, EULAC Focus implements an essentially interdisciplinary
approach, combining approaches from humanities with those of law and social
sciences in a coherent collaborative network of actors and stakeholders. Humanities
underpin the complete project… Social sciences are also fundamental to the Project...
Legal analysis, finally, is essential both because law is the instrument for the
implementation of policies and because EU–CELAC relations take place within a legal
and institutional framework. The interdisciplinary aspects and coherent integration in
view of the project objectives and output will be assured through the establishment of
a Trans-Sectorial Board in WP2. The Trans-Sectorial Board will link and harmonise the
multidisciplinary research performed in WP3, 4 and 5, as well as assure the quality of
the project outputs”.

2
3

See the website of Atlantic Future: http://www.atlanticfuture.eu.
EU-LAC

Foundation.

2016

Reflection

Forum

on

CELAC-EU

Relation.

Retrieved

from

https://eulacfoundation.org/en/news/2016-reflection-forum-celac-eu-relation.
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The second is its “matricial structure”. In the language of the proposed Description of the
Action,
“(Work packages) are organized within a matrix structure. Three are
“horizontal/transversal”: WP2 (Crosscutting pathways), WP6 (Towards a common
vision for EU–CELAC) and WP7 (Communication, Dissemination, Engagement and
Outreach). The other three are “thematic/vertical”: WP3 (Cultural Dimension); WP4
(Scientific Dimension) and WP5 (Social Dimension). The outputs of these six WPs will
be either intermediate or final. Final outputs will get out of the matrix. Intermediate
outputs will feed into the intersecting WPs (those of thematic WPs will feed into each
of the horizontal WPs and those of horizontal WPs into each of the thematic WPs) as
inputs to be further processed. WP1 will take care that the whole matrix works
smoothly”.

Methodologically, this differentiates EULAC Focus from ATLANTIC FUTURE and from the work carried
out within the framework of the EULAC Foundation, both of them developed, mainly, from the
mainstream perspective of political scientists and specialists in International relations. From EULAC
Focus’ perspective, these two strings of work share two insufficiencies (which explain the
commonalities of their results): a) they do not analyze sufficiently the essential distinction between
the European Union and its Member States and b) they leave completely aside the discussion of the
legal basis for the EU actions that are proposed or recommended. This leads to a necessarily
misleading set of conclusions because it appears as if the European Union could do more or less
everything in its relations with Latin America and the Caribbean, which is plainly wrong because the
European Union has only a limited (very limited) set of competences that it can exercise in its relations
with its regional counterparts. Therefore, the EU can only do, in its relations with LAC, “what it can
legally do”, not what would be desirable from a perspective of international relations. In other terms,
in the EU case, political will cannot overcome the limits established by the quite narrow set of legal
competences attributed to it by the Treaties. This approach underlies this whole study.
The study, because of its orientation and purpose, wants to rely as much as possible on primary
sources. When legal provisions or political declarations have to be referred to, they are very often
included in the text instead of attempting to re-write them. The same applies to the references to the
literature: when they are important for the argument, they are quoted literally, which seems much
better than running the risk of misinterpreting them by summarizing or re-writing them.
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The study has four parts. The first presents the analytical framework that underpins the whole work.
The second addresses CELAC and LAC integration. The third discusses he EU’s nature and way of
“thinking and acting”. The fourth, finally, analyses EU – CELAC/LAC relations4.

4

The study uses some materials from online courses organized by the main author in collaboration with

UNCTAD’s Virtual Institute. He is grateful to Ms. Vlasta Macku, the VI Director, Ms. Susana Olivares, its project
manager, as well as to Ms. Hanna Vitikkala, who revised the final English version of the materials.
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CHAPTER 1.1 THE ANALYTICAL FRAMEWORK OF REGIONAL
INTEGRATION AND INTERNATIONAL RELATIONS

INTRODUCTION
Traditionally, regional integration has been conceived from an economic perspective and, going back
to Balassa (1961), has been presented as a unidirectional process, proceeding in stages from the
creation of a free trade area to wider and deeper forms of integration. In Latin America, regional
economic integration has been conceived very often (and certainly much too often, as I will discuss
later), both at the academic and the political level, taking somehow the EC/EU5 as a sort of a model.
Bi-regional EC/EU relations have most often been analysed under the perspective of the specialists in
political science and international relations. This perspective has also been applied to the analysis of
international relations in the hemisphere; or in its southern part.
Following the approach introduced by Torrent (2003), EULAC Focus applies a different approach.
-

First, we consider that regional integration follows (and/or should follow) various paths that
may lead in different directions and even if these paths share some common elements, they
do not necessarily follow “five successive stages” in integration (free trade zone, customs
union, common market, monetary union and political union). To this end, we draw the
reader’s attention to a comparison between NAFTA6 and MERCOSUR. The former one includes
very important aspects of the common market that go further than trade in goods (services,
investment), without having to go through the previous stage, the customs union. And
MERCOSUR has touched upon many aspects of the political union (from the democratic clause
to education, judicial and police cooperation) without much advance in becoming a common
market. Not even the European process conforms to this series of stages because many

5

The use of the acronym EC/EU is nearly unavoidable in a historical perspective. The European Economic

Community, set up in 1956-57 was successively reformed, and its name changed to European Community by the
Maastricht Treaty in 1992. It coexisted with the European Union, created also by the Maastricht Treaty, until the
entry into force of the Treaty of Lisbon in November 2009, which merged the Community and the Union, keeping
“European Union” as singe name of the merger.
6

North American Free Trade Agreement (NAFTA) (1993).
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aspects relative to the common market were raised in the initial moment and not at a later
stage, and it was conceived from the very beginning as a Customs Union. And finally, ASEAN
demonstrates that the process can be reversed by starting with politics and ending up with
trade in goods.
-

Second, we consider that the so-called “European integration process”7 is not “exportable”.
In fact, its exportation through academic literature has contributed to the failures of regional
integration in Latin America.

-

Third, EULAC Focus approach intends to be really interdisciplinary, and attributes great
prominence to the examination of the legal instruments that give a foundation to bi-regional
relations, in particular on the EC/EU side but also in the different Latin American and
Caribbean processes.

The Analytical Framework we apply focuses more on the nature of regional integration and
international relations than on their economic and political consequences, which always depend a lot
on circumstances that go further and beyond integration. This nature is defined essentially by the legal
instruments that support and provide the framework for each process (keeping in mind that the same
law can lead to different practices). The chapter does not aim at deepening the analysis of the different
aspects of regional integration or of bi-regional relations, but at contributing to the overall
understanding of them by developing an analytical framework (or road map) for discussion and
research oriented towards policymaking. It builds on pre-existing material, while emphasizing some
aspects that are not generally addressed.
Regional integration, bi-regional relations, and international relations more in general, aim to
mould social and economic preconditions in order to reach their objectives using certain
instruments. Its development can be analysed in terms of different dimensions, allowing for the
establishment of a typology of regional integration processes. The chapter discusses these topics,
emphasizing the different instruments and dimensions.

7

In inverted commas because one should never forget that, as we shall discuss later, it has never been conceived

as intending to embrace the whole Europe.

D6.1_WP6-Dl-26_AnalysisEU-CELACRelations_v3_1_Final

18

November 2019

WP06-Dl-26

1 PRECONDITIONS
INTEGRATION

AND

OBJECTIVES

D6.1: EU–CELAC Relations

OF

REGIONAL

1.1 PRECONDITIONS
Regional integration (RI) (and international relations) do not begin in a vacuum. It is conditioned by a
diversity of factors. Page (2000) considers the following (for regional integration):

• Geography is important, including ease of communications, a precondition frequently not met
even between neighbouring countries (for example in South America).
• Population matters, although experience proves that difference in size between member states does
not necessarily create an obstacle to successful integration.
• The size of the economy and income per capita are important, but experience demonstrates that
divergences in this respect are common.
• Political congruence was important in the European process (including its successive expansion) and
also for the birth of Mercosur.
• Common background or sense of community may be the most important factor underlying
integration, as in the case of the Caribbean Community (CARICOM).
Beyond these preconditions, two major factors impact the strength of RI processes. First, the
credibility and effectiveness of the law supporting integration is important. RI processes cannot be
guaranteed solely through regional institutional arrangements. Particularly in Europe, experience has
shown that strength results from a general attitude of respect for the rule of law among member
states. Thus, this attitude becomes an extremely important precondition for integration.
Second, the level of public expenditure and the tax structure of member states are also important
factors. If public income relies heavily on duties, trade policy becomes in fact subordinate to fiscal
policy. And a low level of public expenditure makes it much more difficult for member states to cope
with some negative consequences of integration. It is worth mentioning that, within the European
Union, disputes on public spending (for example, State aid to firms) are kept within reasonable limits.
This is not only because a regional competition policy exists, but also because the member states have
the budgetary capacity to fund aid programs within established limits.

D6.1_WP6-Dl-26_AnalysisEU-CELACRelations_v3_1_Final

19

November 2019

WP06-Dl-26

D6.1: EU–CELAC Relations

The importance of preconditions will find everybody in agreement. However, it is surprising how many
studies of European integration do not emphasize the radical change in its preconditions after the
1980s, how many studies on regional integration in Latin America do not focus this point and how
many studies of bi-regional relations limit themselves to the usual discourse about common history
and values and some references to trade and investment relations without focusing the very deep
divergences between the two regions in aspects that are essential, for example on the respect of the
rule of law.

1.2 OBJECTIVES
The existing literature adequately discusses the economic and political objectives served by regional
integration (and their intended or unintended effects). From an economic point of view, integration is
mainly looked at as an instrument of development (or of competitiveness and growth). This ultimate
goal is pursued through a series of intermediate objectives, commonly analysed from two standpoints.
First, competition and scale develop as the larger market permits economies of scale and brings
producers in member countries into closer contact with each other. Second, regional integration
changes the pattern of trade and the location of production (World Bank, 2000). A dynamic
perspective is needed to discuss these dimensions because the net benefits of the dynamics of
integration, coupled with the so-called non-traditional effects, such as signalling and lock-in8, can be
several times larger than their static reallocation effects (Devlin and French Davis, 19999).
It is now accepted that “integration is political” (World Bank, 2000). The broader political objectives
are commonly summarized as follows (Page, 2000; World Bank, 2000; Bouzas, 1999):
• Intraregional and extraregional security.
• Bargaining power in the global/multilateral system.
• Locking-in internal policy reforms, not only in the areas directly covered by each REI process,
but also in other related areas.

8

The English term “lock-in” transmits the idea of “bolting the door” over a policy or rule when acquiring

international obligations that impede their reform.
9

Devlin, R., Ffrench-Davis (1999). Towards an Evaluation of Regional Integration in Latin America in the 1990s.

The World Economy, vol.22, issue 2, p. 261-290.
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As regards strictly economic objectives, when the attraction of foreign direct investment from third
countries becomes the main goal of participating in preferential trade agreements, this policy’s
systemic global consequences must be carefully analysed – taking account of the differences between
South-South and North-South agreements – in a context going beyond the usual creation/diversion
alternative applied to trade.

Objectives can change during the development of the process. The European Community’s
history and the European Union’s birth are undoubtedly illustrative examples of this. At first,
the objectives were predominantly internal (peace and security); external objectives (such as
greater presence in the international arena) acquired increasing importance only in the 1980s
and 1990s. A change in objectives can give new life to the process and revitalize the political
will behind it. But it can also create confusion (not only in public opinion, but also among
politicians who might lose sight of what the process is fundamentally about). It can also lead
to trying to fit new objectives into a framework that was originally designed to meet other
goals, and does not necessarily adapt well to the new ones.
New objectives can be generated from within the integration process itself. This can happen if
specific institutions (such as the European Commission, for example) are entrusted with the
task of generating initiatives and proposals. In any case, it should not be forgotten that regional
integration, however important, is only a means to an end and should not become an end in
itself. The objectives of member states’ whole political systems are broader than those served
by integration. Integration may be a success in itself without necessarily being a success in
terms of those broader objectives. The evolution of the European Union during the 1990s,
which we analyse later on, provides a suitable case for discussion, including the monetary
union. It has been a success in terms of integration as it has had a great deal of effective content
and dynamism. However, while no single major negative effect can be singled out during the
first 30 years of European integration, even during its periods of relative stagnation, a growing
disaffection among citizens with regard to European institutions seems to underlie its later
evolution.
For the purposes on this study, it is important to emphasize that the reference to “objectives” must
never be understood as a “list of objectives” but as an ”articulation of objectives”: the main primary
objective, or a very few number of primary objectives under which are articulated a series of
intermediate or low-level or instrumental objectives. It will be seen later on that this articulation of
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objectives is not clear at all for bi-regional relations between the EU and Latin America and the
Caribbean.

2 INSTRUMENTS OF REGIONAL ECONOMIC INTEGRATION
Regional integration, and bi-regional relations, are a common endeavor of a plurality of states that
requires them to use the instruments available in order to influence social and economic reality. This
chapter classifies these instruments in three categories: legislation (rules); public activities (including
subsidizing specific economic activities carried out by private operators); and income redistribution
through budgetary transfers. As regional and bi-regional processes are an international phenomenon,
they also make use of the traditional diplomatic instruments of dialog and cooperation. For analytical
purposes, these four instruments must be neatly differentiated from the techniques used to create
them and the institutional arrangements used to guarantee their adequate implementation.
The subject matter of the instruments defines the content of regional integration and bi-regional
relations; techniques and institutional arrangements affect its strength and dynamism, but not its
content.
The following example highlights this distinction. Both the North American Free Trade Agreement
(NAFTA) and the European process deal with government procurement by enacting rules. Although
the instrument (the rules) is similar and affects recipients (public administrations and private
operators) of the norms in a similar manner, the technique used is completely different. NAFTA inserts
the rules in the constitutive treaty; the European process gradually defines rules through a specialized
organization. Different institutional arrangements (regional institution’s role and judicial control)
guarantee implementation of the rules.

2.1 TWO TECHNIQUES FOR THE ENACTMENT OF RULES
Two different techniques are available in order to enact regional or bi-regional rules and provide a
framework for regional and bi-regional public activities: a) to insert already the rules in the constituent
treaty or b) to create in it a mechanism of law production). The traditional distinction between
“intergovernmental” and “supranational” aims at defining them. But it may be claimed this distinction
has been used too loosely, in particular as a tool for comparing the European process (the incarnation
of supranationality) with other processes. On the one hand, the European process has an extremely
high degree of intergovernmentalism. To take just two examples, the elimination of tariffs within the
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zone was achieved essentially through an intergovernmental method, and the European Monetary
System was, from beginning to end, an intergovernmental mechanism based on an agreement among
Central Banks with no intervention from the European Community. On the other hand,
supranationality is an important element for the World Trade Organization -WTO- (for example, when
approving waivers, i.e. ad hoc exemptions; or the accession of new members).
Thus, it can be better to replace that terminology with the more neutral of the two techniques that
can be used by an integration treaty (as a matter of fact, by any international treaty) in order to enact
rules.
For example, the European Community—a legal entity with its own competences—provides the
paradigm for using the second technique. At the same time, the European process still relies just as
much on the first one: the treaty itself contains a set of rules imposing far-reaching obligations on
member states when they exercise their own competencies, obligations which are underscored by the
general overarching obligation of non-discrimination as regards nationality in any area covered by the
Treaty.
NAFTA, by contrast, relies exclusively on the first technique. There are advantages and disadvantages
to both techniques. The first tends to give strength and credibility to the risk of lack of flexibility and
capacity for adaptation; the second tends to have the opposite effects.
This applies also to bilateral agreements signed by the EU. It is not well known, and the discovery of
this fact will come as a surprise to many, that the 1999 Agreement between Mexico, on one side, and,
on the other, the European Community and its Member States (an “intergovernmental” framework
agreement that, in fact, simply created an institutional bi-regional structure) was “filled up” with an
ambitious set of trade liberalization rules in 2001 by a Decision of its Joint Council and not by a new
agreement; i.e. “supranationally”, if one still wants to use properly the term 10 , This copied the

10

This

supranational

development,

most

often

forgotten,

proves

that

the

distinction

between

intergovernmentalism and supranationalism has been much abused (and that the conclusion that supranationalism
is difficult to conceive outside the European context is not well-founded). For example, the framework agreement
between the European Community and its 15 member states and Mexico signed in 1997 was “filled up” later on
by two decisions of the Joint Council and not by independent supplementary agreements. The choice of internal
procedures followed by the different parties before their representatives in the Joint Council adopt the decisions
depends on each party’s constitutional characteristics. In some cases, they resemble those used in the approval of
international agreements; in others they are completely different or even inexistent.
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mechanism already applied by the European Community in its agreement with Turkey in 1963, filled
up with a Customs Unions (no less!) by a decision of the Joint Council in 1995. This example is, of
course, extremely important for the discussion of EU – LAC relations.

2.2 THE INSTITUTIONAL ARRANGEMENTS
Institutional arrangements (including dispute settlement and judicial control) are not in themselves
instruments of integration or bi-regional relations. One could argue that they are, in any case,
“instruments for the fulfilment or implementation of the instruments”. Markets, for example, are
successfully integrated to one degree or another by the rules liberalizing trade in goods or capital
movement (or for harmonizing standards). Institutional arrangements simply help to increase or
decrease the effectiveness of these rules and facilitate their adaptation.
Based on a comparative examination, one may claim that as long as the rules are effective, integration,
and international relations, can proceed successfully (or risk failure) regardless of the institutional
arrangements adopted in each process. NAFTA and the European process share some successes in
spite of their completely different approaches to institutions. And Mercosur, which is institutionally
light, shares some of the same failures as the institutionally heavier Andean Community11. And, at
least until Trump’s arrival to the US Presidency, the GATT, before and after the creation of the WTO
in 1995, was a remarkable success in terms of establishing a legal framework for international trade.
This argument applies also to policies governing regional competition. It would seem that an effective
competition framework cannot exist without regional institutions or bodies to implement it. However,
the example of the European Economic Area proves the opposite. The European Economic Area
Agreement includes provisions on competition policy, but their implementation is left to the
institutions on both sides of the agreement: the pre-existing ones on the European Community side
and the new European Free Trade Area (EFTA) Surveillance Authority and EFTA Court on the EFTA side.

11

See Torrent, R., Lavopa, F. (2010). “La producción del derecho de la integración en América Latina: un talón

de Aquiles del MERCOSUR reproducido en la Unión de Naciones Sudamericanas”. UNCTAD,
Integración regional en América Latina: Desafíos y oportunidades (Nueva York-Ginebra:
UNCTAD/DTL/KTCD/2010/3).
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Thus, here again, there is a clear-cut distinction between the instruments (common regional rules)
and the institutional arrangements (left to each party) for implementation.
The existence or lack of a regional budget must also be discussed as a problem of institutional
arrangements and not of proper instruments. Regional public activities (which are an instrument as
such) can be implemented through regional or national budgets, or through a combination of both.
Two examples from the European experience are illustrative. First, the Common Foreign and Security
Policy (as it appeared in the Maastricht Treaty, not the present policy) provided two alternative forms
of budgetary implementation: through the European Community budget and through national
budgets. Second, historically, many discussions around the Common Agricultural Policy have turned
around, at least partly, on whether implementation through the European Union budget is maintained
or is at least partially transferred and financed through national budgets. Each alternative has serious
consequences for the strength and dynamism of the process.

2.3 THE FOUR TYPES OF INSTRUMENTS
Four main types of instruments can be considered: regional rules, public activities, income
redistribution through budgetary transfers and diplomatic instruments.
a. Regional /bi-regional Rules
Regional rules can cover any social and economic situation. From an analytical perspective, it is best
to analyse the subject matter of the rules under the heading of “content” (one of the dimensions of
regional integration that will be discussed later) rather than under that of instruments for regional
integration. The analysis of rules as instruments must relate to three main approaches (or
instrumental ways, or types of rules). The first is to impose obligations on liberalization and access to
markets (including the labour market for migrant workers). The second is to impose certain obligations
of non-discrimination on the legal framework applicable to transactions and operations covered by
the agreements—basically most-favoured-nation (MFN) status or national treatment (NT)
obligations—while leaving domestic legislation intact. The third is to create uniform legislation
establishing a common legal framework for transactions and operations covered by the agreement.
These three approaches differ legally and in terms of their political and economic implications.
The obligations that accompany liberalization and market access are strictly limited in scope to
international transactions. Obligations as regards treatment (in particular if they apply to treatment
of foreign firms and professionals after their establishment in the host country) as well as uniform or

D6.1_WP6-Dl-26_AnalysisEU-CELACRelations_v3_1_Final

25

November 2019

WP06-Dl-26

D6.1: EU–CELAC Relations

harmonized rules apply essentially to internal transactions (unless they are simple rules of nondiscrimination of treatment between foreigners- MFN rules- in national market access). They are much
more "intrusive" politically (and, as a consequence, much more difficult to tackle) than the former.
But many argue that integration cannot rely solely on liberalization obligations in order to make sense
in legal terms. Furthermore, seen from a strictly economic perspective, market integration is not
achieved by simply liberalizing access as long as internal rules continue to differ.
The two latter types of rules pose a difficult political dilemma. Uniform rules serve integration goals
extremely well, but are very difficult to set up for three reasons. First, they are technically difficult to
agree upon because of the different legal traditions and contexts of the parties, making it difficult to
agree even on terminology and definitions. Second, they are intrusive in relation to the internal
political process insofar as they are locked-in by international law, which precludes policy changes that
may follow a switch of domestic governments and political majorities. And third, they threaten the
adaptability of the regional scheme because they are more difficult to change than domestic rules,
requiring a consensus (or a qualified majority) among all parties.
Obligations regarding treatment reduce these difficulties by allowing much greater discretionary
power when it comes to domestic legislation, provided that content is non-discriminatory. But such
obligations also pose new difficulties. Uniform rules follow the same logic and have the same scope at
the international and domestic levels. This is not the case with international obligations on treatment
(in particular on treatment of enterprises). These obligations have a sort of double universality: they
apply to all sectors and they cover all aspects of the legal framework applicable to enterprises.12 On
the domestic front, however, there is not a single rule or set of rules that has this double universality.
Different rules apply to different sectors (energy or air transport, for example) and to different aspects
of the legal framework (from company law to taxation, through labour conditions or expropriation,
for example). With the sole exception of the European Community, experience shows that farreaching obligations of treatment of enterprises can be accepted only if they are accompanied by a
list of exceptions. But this list of exceptions tends to expand geometrically as the number of parties to
the agreement increases and, in the end, may overwhelm MFN and national treatment.13

12

It is different when the obligation of treatment applies to goods: its scope is much narrower.

13

This was one of the main reasons for the failure of the OECD’s 1995-98 negotiations on a Multilateral

Agreement on Investment (MAI).
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b. Public Activities
States do more than just enact and implement general legislation. For example, they also finance and
manage public services like education, build physical infrastructure, and subsidize specific economic
activities. We refer to these as public activities and not as policies because policies can also be
implemented exclusively through general rules (on environment, social and labour standards, or
education, for example).
The same distinction applies at the regional level. Public activities can play a relevant role in regional
integration schemes. Some analysts argue that some regional public activity must be carried out in
order to avoid regional integration becoming simply a remake of market liberalization (Page, 2000).
Here again, the subject matter for these activities fits best under “content” (one of the dimensions of
regional integration, as we have also seen in the case of rules). What must be emphasized under
instruments is that such activities may be needed in order to enact liberalizing rules. The European
Community’s Common Agricultural Policy (CAP) serves again as a prime example of this.

In the 1950s, when the European Community Treaty was negotiated, agriculture posed two
major problems as a sector. First, national budgets heavily subsidized it, and this would have
created huge distortions for competition if intrazone trade had been liberalized. Second, public
intervention was linked to the existence of producer organizations and systems of price controls
that constituted an infringement of norms on the principles of free competition and antitrust.
The alternatives were either to exclude agriculture from the scope of the treaties or to bring the
issue as part of the common policies. Member States chose to create a specific set of common
rules for agricultural markets that would be inconceivable outside the realm of agriculture.
Throughout the history of the Common Agricultural Policy, these rules have involved price
controls, public purchases, and buffer stocks, as well as cartels with ceilings on production and
penalties for exceeding them.
Leaving aside their merits in terms of economic policy, public activities can have very positive effects
on the integration process. We refer here to the definition and management of such activities, which
keep regional integration going even in periods of stagnation, and to the fact that regional integration
is about real economic life and not simply about politics. This argument becomes very important when
discussing Latin American integration.
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c. Income Redistribution through Budgetary Transfers
All public activities may affect income distribution. Income redistribution becomes a specific regional
instrument when it targets specific categories of beneficiaries defined in terms of their income or
some other broad economic characteristic. This instrument is typically European.
Internally, an embryonic income redistribution policy based on personal criteria dates back to the
1950s (the European Social Fund). But this instrument only became meaningful (also in budgetary
terms) in the 1980s and 1990s when it included the comparative situation of geographically defined
collectives, firstly specific areas within member states (structural funds), and finally whole countries
(cohesion fund). Externally, the first round of European Community agreements with Mediterranean
countries in the 1970s and 1980s included budgetary commitments. Later on, this practice was
discontinued and foreign aid was taken out of the agreements (except for the African, Caribbean, and
Pacific [ACP] states), and the European Community dealt with it autonomously.
d. Diplomatic Instruments
As an international phenomenon, regional integration and bi-regional relations relies on the typical
international diplomatic instruments of dialog and cooperation. Their use may promote the
emergence of a proper regional or bi-regional policy (implemented through legislation or public
activities), but this is not necessarily or commonly the case.
These instruments are diplomatic in origin and extend to all other areas covered by each process, in
particular the economic areas. This development goes beyond regional integration, as the number of
international forums on all areas of economic, social, and political life has multiplied. Their effects on
integration are greatly enhanced when they are able to effectively involve social and economic actors,
in particular businesses, promoting exchanges and common activities among them.

3 THE DIMENSIONS OF REGIONAL INTEGRATION
Regional integration, and international relations more widely, develop in a multidimensional space,
and do not necessarily move continuously forward.
Dimensions can sometimes be confused with objectives, but their role within the Analytical
Framework is different. Objectives are chosen and can be very different from one process to another;
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they can also be left aside or simply not pursued. This is not the case with Dimensions. Dimensions
“are there”; they are not chosen. Regional, bi-regional and international relations must be “measured”
along them. Certainly, progress in one dimension can be considered more important than in another;
or can compensate steps backwards on the other; but a step forward or backward must always be
considered and evaluated. Simply to illustrate this point with an example that will be analysed much
later on: does the undoubtful increase in content of European integration compensate its equally
undoubtful loss of strength? This is a question whose answer is debatable. But what no one would
question is that both dimensions “are there” and must be taken into account. No one would deny the
importance of considering both of them.
The four main dimensions that we will consider are the following: external dimension, effective
content, strength, and dynamism/capacity of adaptation.

3.1 THE EXTERNAL DIMENSION
The best way of presenting the external dimension is referring to Customs Unions (a very relevant
issue for both the EU and the main regional integration process in LA: MERCOSUR).
Customs Unions are sometimes presented as a deepening of free trade areas (FTAs). This may not be
fully accurate because customs unions are also a widening of their material scope: They define a policy
at the regional level that FTAs leave to individual member states: trade relations with third countries.
In fact, it is better not to compare customs unions and FTAs in terms of deepening or widening: Rather,
we will view them from a different perspective or dimension, as different ways of inserting RI
processes into the global system. The same approach is applicable to any other area covered by an RI
process (such as services, capital, right of establishment and treatment after establishment, and
movement of workers).
The analysis of this dimension must refer to the number of matters that are dealt with at the regional
level in relation to third countries. This is essential, for example, in the case of the European process.
It is often forgotten that the European Community (that in terms of international trade in goods has
been a consolidated Custom Union for decades) has not developed a unified external policy in matters
such as services, the right of establishment of foreign firms, or the so-called reform of the global
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financial architecture.14 These are all matters in which individual member states continue to develop
different and sometimes contradictory policies.
The external dimension is of paramount importance in these processes (in particular South-South
agreements), where the main goal is that of increasing the bargaining power of members and, in
general, improving conditions for insertion into the global system. In general, the existence or absence
of an external dimension permeates the whole approach to integration. Where there is no external
dimension, the process tends to focus on policy restraints (because domestic policies could endanger
intrazone liberalization). Where there is an external dimension, the focus turns to policy building (that
is, a common external policy), at least as a reaction to third-country demands.
Analysis of an RI’s external dimension is essential in order to evaluate its effects on the global system
and other countries. Often, such a discussion centres on the misuse of trade policy instruments, and
some conclude that customs unions are more likely to be misused than FTAs in order to inhibit trade
liberalization15. Discussions on WTO compatibility often concentrate on the quantitative meaning of
the General Agreement on Tariffs and Trade (GATT) Article XXIV, on the notion of substantially all
trade. One may argue for a different approach: look at RI processes in terms of their possible misuse
as regards their structural contribution (good or bad) to the global architecture.
In this regard, the existence or absence of an external dimension of RI processes seems relevant with
regard to two of the main specific problems created by the multiplication of preferential agreements
(and, in particular, by individual countries’ multiple membership in them). The first concerns the risks
of diversion of trade and investment. The participation of a country in different FTAs has the effect of
increasing the risk of trade and investment diversion. By limiting such a possibility, customs unions
seem to positively contribute to building global architecture. The second problem is that of
transforming the global system into a spaghetti bowl of intertwined agreements, whose negative
effects have already been discussed. By hypothesis, customs unions limit this possibility by compelling
their members to act as one in their trade relations with third countries. By contrast, FTAs allow each
member to conclude agreements for the formation of an FTA, multiplying the spaghetti effect. His is
very relevant for EU – LAC relations.

14

This is the reason why EU Member States have signed separate investment treaties with third countries and are

members of the WTO or parties to many agreements with third countries, jointly with the European Community.
15

World Bank, 2000.
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Discussion on these problems may need to refine the usual recourse to alternative geometrical or
mechanical comparisons (concentric circles or hub and spokes). Indeed, a hub-and-spokes model
becomes a concentric circle when the hub is constituted by an RI process. Typical examples are the
agreements linking the European Community (alone or jointly with all member states) to third
countries, but this would also have been the case of NAFTA within a Free Trade Area of the Americas
(FTAA) that was NAFTA-minus in terms of content. The essential point in these two cases is that all
members of the RI process are in the same position in relation to third countries. This does not create
any specific problems as regards architecture.
The real architectural problem is that of multiple memberships in RI processes by different members
of any one of them (without being accompanied by its partners). Then the problem results from
overlapping rather than concentric circles. In the second comparison, the issue is whether a vehicle
can adequately function when the spokes connect the outer points of the wheel simultaneously to
different hubs.
The external dimension is of paramount importance for regional economic integration, but also for biregional relations. Indeed, for many, both in academia and in the political sphere, bi-regional EU – LAC
relations make sense precisely because of their external dimension: as a way of inserting both regions
(or strengthening their role) in the world, in the global arena. Therefore, in terms of analysis, it is
essential to measure the movement along this dimension.

3.2 EFFECTIVE CONTENT
a. Width x Depth
The width of any international agreement or organization (including regional ones) can be defined in
terms of the number and scope of the areas it covers. Depth refers to the degree in which these areas
are subject to common rules or public activities. An example taken from the multilateral level helps to
clarify both notions. The General Agreement on Trade in Services (GATS) is very wide because it covers
all service sectors (with only very limited exceptions in the area of transport) and all aspects of postestablishment treatment of foreign firms; but it may be argued that it is not deep (and unequally deep
at any rate) because the market access and national treatment commitments depend on members’
respective schedules.
Apparently, width can easily be determined by looking at the subject matter of the different regional
instruments that are being used. This apparent ease does not exist in relation to rules because the
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width of rules must be analysed in terms of a matrix: vertically when referring to sectors (such as
agriculture or financial services) and horizontally (taxation, competition, and labour standards). Depth
is neither easy to determine, in particular in relation to rules. The best criterion for determining depth
is the extent to which member states remain free to regulate specific topics differently; the more they
do, the shallower the process will be in terms of depth. Application of this criterion requires careful
analysis of the relevant legal provisions for establishing actual regulatory meaning, especially because
ambitious language may be associated with a lack of actual regulatory effect.
For analytical purposes, the distinction between width and depth is sound but can also be misleading.
Indeed, width and depth are not independent characteristics of integration. What matters is the
content of the process, and width and depth are but two aspects of it that must be considered jointly.
Reality offers us examples of bilateral economic agreements that are wide in terms of scope, but with
no depth in terms of obligations or effective cooperation.
When considering the width and depth of RI processes, it is necessary to distinguish between rules
applicable to intrazone and to third-country operators. The European Community, for example, has
established rules applicable to European air carriers in European airports, or to migrant workers from
one Member State to another. However, these rules may not be applicable to American or Japanese
carriers in these same airports, or to migrants from third countries.
b. Content versus Effective Content
As regional and bi-regional processes occur within a multilateral system in which members have
already accepted obligations, to get to actual regional and bi-regional value added requires analysing
the effective content of the processes and not merely their content. Effective content must be defined
by subtracting multilateral obligations from regional content. Here again, reality offers examples of
bilateral/regional agreements that intend to create content by simply restating already accepted
bilateral and multilateral obligations.
An illustrative example is MERCOSUR’s treatment of services in its 1997 Montevideo Protocol on
services, which consisted of including obligations that already existed among the four MERCOSUR
Members as a result of their WTO membership and its acceptance of GATS. The subsequent
negotiation rounds under the Mercosur framework allowed, at the end, the widening of the
corresponding schedules of commitments beyond those that the four members had already annexed
to the GATS in 1994. However, the Montevideo Protocol and the subsequent annexes with the lists of
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commitments entered into force only in 2006. Until then, the multilateral obligations in force between
the parties were thus greater than those agreed upon in the framework of their own regional
integration process. In actual fact, the effective content of MERCOSUR was, in that period, concerning
services, negative.

3.3 STRENGTH
As with width and depth, we suggest analysing the strength of regional and bi-regional processes by
examining two aspects jointly: the credibility and effectiveness of the law of integration, and member
states’ political commitment. Here again, both aspects are better understood as multiplying each
other rather than simply adding up. Many examples show that political commitment is not enough to
strengthen an RI process if it is not accompanied by credibility as regards the law of integration. At the
same time, legal mechanisms cannot compensate for the absence of political commitment. The
strength of the process tends to be 0 if either its legal or political component is 0 (even if the other
one is positive).
a. Credibility and Effectiveness of the Law
Regional and bi-regional processes can undoubtedly proceed on the basis of the previously outlined
fourth instrument (instruments of dialog and cooperation), and without any specific law of integration.
But if it is supported or regulated by law, then the law must be credible and effective. If it is not, the
process becomes a failure and could be successfully replaced by de facto integration.
No law is 100 percent credible and effective; credibility and effectiveness are always a matter of
degree. A high degree of credibility can be achieved through different mechanisms. However,
credibility is not necessarily linked to the existence of a regional mechanism of law enforcement. It
seems much more dependent on the existence of a general attitude of respect for the rule of law in
member states and the perceived interest (political as well as economic) in strengthening integration.
At this point, it is worth recalling that, within the framework of the European Community Treaty, until
very recently, the Court of Justice of the European Community had no effective mechanism at its
disposal to enforce its decisions. Reprisals among member states are absolutely forbidden, even in
cases where one of them violates European Community law. Therefore, the system has worked (until
1992) based on voluntary compliance by member states (including voluntary compliance with the
Court’s judgments). NAFTA is also a very pertinent example for regional and bi-regional processes in
which Latin American countries can be involved. Its mechanisms of law enforcement are nearly non-
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existent, and in any case, they are much weaker than those of the Andean Community (CAN) or
MERCOSUR. However, no one can deny that the credibility and strength of the law of NAFTA is much
higher than that of the law of CAN or MERCOSUR.
b. Political Commitment
The degree of political commitment of member states to any international process may be difficult to
measure with precision. However, its existence is absolutely necessary. Political commitment is
political in that it can go further than the effective economic content of integration. By going further,
it strengthens the process. An example was the common actions on the part of the remaining three
member states of MERCOSUR when the fourth member, Paraguay, was in a deep political crisis.
Another example was the intervention by the United States when Mexico was affected by a serious
financial crisis. These actions (in areas not properly covered by the processes) strengthened
MERCOSUR and NAFTA, respectively.
If political commitment exists, the diplomatic instruments of dialog and cooperation may become an
effective means of enhancing integration.

3.4 DYNAMISM AND THE CAPACITY FOR ADAPTATION
According to Page (2000), a region can be defined as a group of countries which have created a legal
framework of co-operation covering an extensive economic relationship, with the intention that it will
be of indefinite duration, and with the possibility foreseen that the region will evolve or change
because countries’ economic structures change, and with them the nature of their linkages.
One should not go so far in the argument. Evolution or the capacity to adapt (the ability to change
the instruments of integration in terms of content or to add new ones) is only a dimension of regional
or bi-regional processes, not a defining characteristic. In the first place, the need for adaptation
depends on the goals pursued and the adequacy of the initial instruments. In the second place, the
capacity to adapt (or too much of it) can endanger the strength of the process (and, in particular, its
credibility).
The capacity to adapt has to do essentially with mechanisms to create laws and the swiftness with
which the new or reformed laws can adapt to new circumstances. Does the new or reformed law
require a new treaty? Alternatively, does the treaty provide for some mechanism of adaptation? The
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distinction between the static and dynamic nature of regional integration processes depends on the
answers to these questions.
A comparison between NAFTA, the European Community, and MERCOSUR reveals three major
differences. First, NAFTA has a static character. It is a comprehensive agreement that is “once and for
all”; there is no explicit mechanism to create laws. Adaptation must come from new agreements that
modify or supplement the constitutive agreement16. Second, the Treaties establishing the European
Community are two-fold in character. They have a solid, static nature because they are classical
international treaties, creating (once and for all) far-reaching obligations for member states (as
NAFTA), but they also create a specific mechanism for producing new law that gives them a dynamic
nature. Furthermore, the practice of periodic revision and modification of the founding Treaties has
boosted their dynamic nature. Third, we can look at MERCOSUR. From the static point of view, it
clearly does not have the set of obligations typical of NAFTA and the Treaties that establish the
European Community. MERCOSUR was conceived as dynamic, but, as we shall see later on, it doesn’t
possess a good functioning mechanism for creating new laws.
The need for dynamism (or adaptability) is linked to the other three dimensions. First, if there is an
external dimension to the process, the need for adaptation comes from outside, from other
participants in the global system and its multilateral institutions. A customs union’s commercial policy
(or other external policies if they exist) cannot remain unchanged over time; it must be adapted. This
need is not present in the case of FTAs, where each member adapts its commercial policy towards
third countries on its own.
Second, as far as content is concerned, the need for adaptation arises if the process includes common
public activities or income redistribution. These must be defined, adjusted, and implemented.
Adaptation is also linked to the question of deepening (much more than to the question of widening
because it is not likely that, by adaptation, a process could cover areas not covered in the initial Treaty).
If the agreement is static (like NAFTA), all provisions affecting depth must be included in the initial
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As it has been the case in 20017-2019 with the re-negotiation of NAFTA and its replacement by UMSCA.

However, this very example shows the “rigidity” of NAFTA as, in actual fact, the changes introduced by the new
agreement seem more cosmetic than anything else. See https://www.brookings.edu/blog/up-front/2018/10/02/5things-to-know-about-usmca-the-new-nafta/; and UMSCA’s ratification by the three signatories is still pending…
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treaty. If the agreement is dynamic, the initial treaty may be limited to defining some relatively open
or broad rules or obligations, leaving deepening to the future.
Third, adaptability is also related to strength. The static nature of a regional or bi-regional process
certainly contributes to strengthening it; but an adequate dynamic nature can also contribute to it if,
by adapting, it is able to avoid becoming obsolete in legal terms. A dynamic nature can also enhance
legal adequacy and consequently prevent violation.

4 THE TYPOLOGY OF REGIONAL ECONOMIC INTEGRATION
A complex typology of regional and bi-regional processes can be constructed by combining
preconditions and objectives, instruments, and dimensions, presented earlier in this Chapter. Instead
of engaging in this rather abstract exercise, a few types that can be useful in discussing actual
integration processes are outlined below.
The first type is a "no-rules", purely political framework for de facto economic integration. The best
example of success is the first 25 years of the Association of Southeast Asian Nations (ASEAN).17 It was
built on the basis of solid geographical-historical preconditions. It had a significant external dimension
as well as internal strength via political commitment and dynamism. CELAC could have evolved along
these lines, but it seems that this has not, and will not be, the case. One can also discuss, as we shall
do later on, whether bi-regional EU -LAC relations belong to this type.
The second type is that of the pure FTA. It has no external dimension and is static. It has some effective
content, which is normally limited to trade in goods (usually with significant exceptions), and without
much depth (it does not attempt to create uniform rules). Finally, the degree of political commitment
is low. This model roughly fits many of the “regional” agreements between WTO Members. These
agreements should be discussed in terms of their internal and external effects. Such a discussion
would go beyond the scope of the present chapter. As far as their global systemic effects are
concerned, these agreements may ‘muddy’ the clarity of international economic relations as they
might allow for multiple memberships in different integration schemes by different members. One

17

Of course, ASEAN did not fit the model exactly because it had some rules on preferences, but these rules were

just an accessory to the main nature of the agreement.
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can discuss, as we shall do later on, whether bilateral agreements of the EU (or of the European
Community and its Member States) with some Latin American countries belong to this type.
In the third type of REI process, institutions strengthen the community of states. This process typically
integrates states with relatively small populations and territories and some sense of shared history
and culture. The key motivation of the integration process is not so much the actual and potential
intensity in intraregional economic relations; external considerations weigh relatively more. One of
the main arguments for integration is the need for institutional strengthening in order to maximize
the allocation of scarce human resources while also enhancing the capacity for regulatory and
economic policy formulation (Jessen and Rodriguez, 1999). An example could be CARICOM, but some
African schemes would also roughly fit the model. Precisely because human resources and institutionbuilding capacity are both so scarce, these processes face two main challenges. First, they have to
adequately define the extent of their external dimension. Second, they must make the right choices
as regards their effective content (rules versus public activities) while maintaining or increasing
political commitment among member states. One can discuss, as we shall do later on, whether Central
American integration belongs (or should belong) to this type.
The fourth type of REI process is a broad-based, halfway internal economic area with strong rules and
no public activities. It shares the characteristic of not having an external policy dimension with the
second type, and consequently shares some of its systemic risks. But this type has more ambitious
objectives and more effective content, going much further than trade in goods, although it does not
cover many aspects of economic relations. It is strong in terms of both law and political commitment.
The model has two main varieties: static and dynamic. NAFTA is an illustrative example of the static
variety. The European Economic Area, created by an agreement between the different EFTA countries
(with the exception of Switzerland) and the European Community and its member states, could be
seen as the main example of the dynamic variety.
The fifth model is the strong, broad-based, internal plus external, static plus dynamic, incomplete
general integration process. It corresponds to the one launched by the European Community Treaty
in the 1950s. This type is based on strong geographical/historical foundations. It has a definite external
policy dimension, but is incomplete because, as far as third countries are concerned, different national
policies continue to target many aspects even in the purely economic area. It has a high effective
content that has increased over time, but its width and depth and the number and the importance of
its public activities should not be exaggerated. The legal strength of the process is remarkable and
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explains a great part of its success. This has been achieved mainly through voluntary compliance by
member states. The degree of political commitment to the process has always been high, but it has
suffered visible erosion in the past 20 years, particularly in terms of public opinion. The process has a
strong static foundation (the far-reaching obligations imposed on member states by the Treaties), but
it is also dynamic because it has a well-lubricated mechanism of law creation and treaty reform that
leads to an increase in the content of the process. The Andean Pact/Community and MERCOSUR were
conceived as other examples of this fifth type, but, as we shall discuss later on, they seem to have
failed.

5 FAVOURING THE PROGRESS OF REGIONAL INTEGRATION
The analytical framework outlined above should promote policy-oriented discussion on regional
integration. This section simply illustrates some arguments.

5.1 TAKING CARE OF THE EXTERNAL DIMENSION OF REGIONAL INTEGRATION AND BI-REGIONAL
RELATIONS
Regional and bi-regional processes may or may not have an external dimension. When they do have
such a dimension, its consolidation is at least as important, and sometimes more so, than internal
widening or deepening. A strong external dimension lends credibility to the process and strengthens
it legally as well as in terms of the political commitment of its members. It also provides stability to
the multilateral system. The experience of the European Community tends to support this argument
in particular as regards the exclusive competence of the European Community in the area of foreign
trade. The day-to-day management of the Customs Union has kept the Community alive and
functioning even during its worst periods of stagnation.18
To achieve consolidation, 100 percent uniformity is not necessarily the main goal; a common or single
policy would be sufficient. Even the European Community maintained differentiated national legal
regimes within the common imports framework for decades (not only for textiles, toys, and bananas,
but, more significantly, for automobiles). Sectoral national exceptions, permanent or transitory, are
legitimate provided that the regional community agrees to and manages them. Indeed, regional

18

This is management in the regulatory sense because customs authorities continue to be national.
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schemes with an external dimension should have some mechanism to expeditiously adapt their
common external framework to members’ specific sector problems. The principle of free circulation
of imports among members after they have entered the common customs territory (when no national
exception applies) is just as important as the principle of uniformity (that can be subject to exceptions).
Rules-based regional and bi-regional processes pose an important external problem even if they do
not have an external dimension: the hierarchy between regional and multilateral rules. From the
standpoint of regional agreements, there are three possibilities: the agreement is silent on this
question, the agreement recognizes the primacy of the multilateral agreement; or the agreement
establishes its primacy over the multilateral agreement.
Internally, European Community law and the jurisprudence of the Court of Justice of the European
Community in general respect the primacy of international law. However, externally, all bilateral
agreements that the European Community has negotiated with third countries fall within the first
possibility (remain silent). By contrast, NAFTA falls within the other two. As a general rule, its article
103 establishes that it prevails over other overlapping multilateral agreements; but its specific articles
on standards (articles 713 and 903), for example, seem to recognize the primacy of international
agreements.
This problem is not only legal - It is, rather, political because it points to a basic policy choice: favouring
either the unilateral/bilateral/regional or the multilateral approach. This issue may need to be
addressed directly through ways such as introducing a conformity clause in regional agreements as
regards multilateral agreements19.

5.2 CHOOSING THE RIGHT CONTENT
Regional integration should be multilateral-plus. This idea is not new, but it may be forgotten in
practice, in terms of both substance and procedure. In substance, regional rules on services may fall
short of schedules for specific commitments on GATS; the MERCOSUR example that we have analysed
before when discussing “content”, one of the dimensions of regional integration, provides an example
of this. In procedure, regional mechanisms to create new rules and settle disputes may be less
powerful than those of the WTO. There is a need to increase awareness regarding existing multilateral

19

See Torrent (1998, chapter 9), for a more in-depth discussion about such a conformity clause.
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obligations, and to deepen research on the overlap between multilateral and regional agreements in
order to determine the plus in the latter’s effective content.
From the internal perspective, experience with regional integration proves that too much content may
be a potential danger, especially in dynamic processes. It could weaken the process if rule production
at the regional level exceeds the capacity of domestic systems and the demands from citizens and
businesses to assimilate them. In case the potential danger becomes a reality, a redefinition and
narrowing down of the agenda is the only way to avoid a progressive degeneration of the process.

5.3 GAINING STRENGTH AND ADAPTABILITY AT THE SAME TIME
If regional schemes are not only political frameworks for de facto economic integration, the law that
creates and regulates them must be strong and credible. In addition, they must have some capacity
to adapt to new problems or unforeseen circumstances, as well as built-in adequate legal instruments
so as to avoid de facto solutions that are contrary to the law. Adaptability and strength can go together.
Along with adequate legal mechanisms, a well-developed capacity to adapt helps to avoid violations
of the law and strengthens it. But the capacity to adapt can only rest on a sufficiently solid, static
foundation.
The question of how to strengthen the law of integration while increasing the capacity to adapt
constitutes a dilemma for discussion beyond the limits of this chapter.
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CHAPTER 2.1 THE COMMUNITY OF THE STATES OF LATIN
AMERICA AND THE CARIBBEAN (CELAC)
In accordance with EULAC Focus’ Description of the Action and the original Workplan, as both are
included in the Grant Agreement, this chapter contains a detailed examination of CELAC’s origin,
structure, objectives and results, even if we shall have to conclude that, in view of the future, CELAC
seems to have lost its potential in order to be an effective counterpart of the EU in bi-regional
relations20.

1 ORIGIN, OBJECTIVES AND STRUCTURE OF CELAC
1.1 ORIGIN AND OBJECTIVES
The Community of Latin American and Caribbean States (CELAC) is a regional forum of Latin American
and Caribbean states, not endowed with legal personality, created on December 3, 2011, in Caracas,
Venezuela, with the signature of the Caracas Declaration. It brings 33 countries together around
common objectives agreed in a joint plan of action. The process was based out of the Rio Group, which
was a permanent regional mechanism for consultation and concertation, heir of Contadora and its
Support Group. In this sense, CELAC recovers the history, decisions, and agreements previously
adopted in the Rio Summits.
One of the main factors that motivated the creation of CELAC was a perceived debilitation and
inadequacy of the Inter American System –particularly the OAS-. Additionally, Latin America was in
search for a more autonomous framework to deal with the Caribbean without Washington as an
intermediary (Bonilla, 2014).
According to Llenderozas (2013), CELAC was created with three primary objectives. The first is the
building of a common space to deepen integration -political, economic, social and cultural- and to
establish effective commitments for joint action in the promotion of development. The second
objective refers to the possibility of reaching a regional voice in international affairs based on regional
power building. The third objective, which was later incorporated during the CELAC Summit of Caracas

20

This chapter is mostly based on a preliminary study elaborated by Alejandra Kern for MINCYT, Argentina.
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in 2011, is the protection of democracy and political stability through crisis management. However,
practice has demonstrated that the instruments in place do not fully guarantee this objective (see the
Venezuelan crisis, for instance).
For some experts, CELAC sets itself as a forum for dialogue and consensus based on noninstitutionalized policies (Sanahuja, 2015). Accordingly, CELAC’s central role lies, on the one hand, in
its ability to modify expectations and incentives for articulating political positions within the region
and, on the other, in its external recognition as an actor able to represent a regional voice in the
international arena. Its relevance is situated mainly in its regional outreach as an entity that can bring
together a group of regions despite the plurality of visions and public, economic, and social strategies
co-existing at its core – hence its motto, “unity in diversity” (Sanahuja, 2015). However, there seems
to be a gap between expectations, means, and capabilities to act collectively.21

1.2 STRUCTURE
CELAC´s structure was established in the “Rules of Procedure for the Operation of the CELAC”.
According to this document, the main governing body is the “Summit of Heads of State and
Government”. It meets regularly in the country holding the Pro Tempore Presidency of CELAC and on
extraordinary basis, when the Pro Tempore Presidency, in consultation with the Member States,
convenes it. The main responsibilities of the Summit are: i) to define guidelines, policies, priorities,
and establish strategies and action plans to achieve the objectives of CELAC; and ii) to adopt policy
guidelines and strategies for relations with third countries, other organizations, or international,
regional, or sub regional intergovernmental forums. It also designates the Pro Tempore Presidency.
The second governing body is the Meeting of Ministers of Foreign Affairs. Its main functions are
adopting resolutions on regional or international topics promoting the interest of the countries in the
region; implementing decisions and statements from the Summit of Heads of State and Government;
approving the biennial Work Program as well as monitoring the action plans; preparing the Summits
of Heads of State and Government; coordinating the joint positions of member countries in
multilateral forums, political spaces, and international negotiations to promote the Latin American
and Caribbean agenda; deciding on the formation of working groups and delegating tasks to them;

21

In the EULAC Focus’ special public session organized in the framework of LASA’s XXXVI Annual Congress

in 2018 in Barcelona, Adrián Bonilla updated and deepened this analysis.
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and proposing legislation for CELAC. Meetings take place twice a year, with extraordinary meetings
convened, if necessary, at the request of a Member-State.
The annual (in principle) Pro Tempore Presidency offers the institutional, technical, and administrative
support for CELAC bodies in the fulfilment of their duties. In summary, its main functions are: i) to
prepare, convene, and preside over the Summit of Heads of State and Government, the Meetings of
Ministers of Foreign Affairs and National Coordinators, as well as the Meetings of Regional and Sub
regional Integration Mechanisms; ii) to implement the decisions of the Summit of Heads of State and
Government and the Meetings of Ministers of Foreign Affairs; iii) to organize and coordinate CELAC
meetings and permanent activities; iv) to submit the biennial Work Programme of CELAC activities;
and v) to issue, register, and organize official documents.
The Pro Tempore Presidency fulfils a fundamental executive and coordination role. It convenes the
Meetings of the Regional and Sub Regional Integration Mechanisms, shares information, coordinates
their tasks, avoids duplicity, and intensifies dialogue in order to enhance unity, integration, and
accelerate regional development in priority areas for CELAC. It is a fundamental, but temporal,
structure, which articulates and also intends to give content to the organization. There is no regional
budget to support this body and the host State of the Pro Tempore Presidency assumes the expenses
incurred for its operation. It also creates and maintains an official website for CELAC, on which CELAC
statements and other documents are published. The consequence of it is that information is not stored
in a single, integrated source –for the exception of some Spanish-language documents which are
available at the SELA website-, making it difficult to track processes in every issue area.
The Pro Tempore Presidency is assisted by an Extended Troika comprised by the State holding the
Presidency Pro Tempore, the State that previously held this responsibility, the State that will follow as
Presidency Pro Tempore, and a member State of CARICOM represented by the country exercising its
Presidency Pro Tempore22.
Member States are linked to the Pro Tempore Presidency through the “National Coordinators” that
are responsible for the coordination and direct monitoring of the topics under discussion. They

22

The first Pro Tempore Presidency corresponded to Chile (December 2011- January 2013); the second was at

the charge of Cuba (2013); Costa Rica was the third (2014), Ecuador, the fourth (2015), República Dominicana,
the sixth (2016) El Salvador, the seventh (2017-2018), and Bolivia, the eight.
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coordinate, at the national level, issues of unity, dialogue, and regional political consensus agreed at
CELAC. They also act as liaisons and coordinators for the programs, projects, and initiatives towards
integration, cooperation, and development.
In order to address thematic priority issues, “Specialized Meetings” are created. These look for the
promotion of unity, integration, and regional cooperation and are attended by Senior Officials with
enough decision-making capacity to meet CELAC´s objectives. Consequently, they are crucial actors
for policy coordination and for the advancement of the jointly agreed objectives.
Governing bodies take decisions by consensus that can be framed in resolutions, common positions,
and agreements of political nature (all of them with no legally binding force). Given the heterogeneity
of the region and the limitations inherent in that intergovernmental option, there will be not always
agreement, and if there is one, it will often be based on a minimum common denominator (Sanahuja,
2015). This structure also explains the preeminent “Summit Diplomacy” with its strong presidential
presence. Moreover, this lax structure reinforces the idea that CELAC is more a process than an
organization, as it allows for enough room for diverse positions.
This was made clear when Ecuador, as Pro Tempore President, proposed a common development
agenda - CELAC's 2020 Agenda-. The proposal took place parallel to the determination of the global
sustainable development agenda of 2030 under the UN framework. After Ecuador had broadly
encouraged the regional building of this agenda with the technical support of ECLAC, the 2016 Summit
approved a looser document labeled “Indicative Framework of Priorities”. This framework is for CELAC
members “of a voluntary, referential and nonbinding nature, to promote sustained and sustainable
development of the region, through cooperation and complementarily” (CELAC Special Declaration 16,
2016). However, it reflexes four broad objectives, which in general have a relative consensus within
the region and serve as general guidelines for joint initiatives:
-

Poverty and Inequality: to reduce extreme poverty and asymmetry in the distribution of
wealth.

-

Education, Science, Technology and Innovation: to ensure access to quality education at all
levels, involving new technologies and regional capabilities for productive development.

-

Sustainable Development and Climate Change, with appropriate strategies to address the
concerns of the region, including mitigating and adapting actions, technology transfer and
financing.
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Infrastructure and connectivity: to strengthen the regional infrastructure and to broaden
connectivity as a contribution to the sovereign development of the region.

This framework seeks to be a vehicle towards the articulation of proposals, the recognition of
collective opportunities and benefits compatible with a Latin American and Caribbean reality, and a
means to strategically address common problems and phenomena from a comprehensive and
integrated approach that overcomes, but does not replace, integration efforts in other spaces.
Furthermore, these priorities might guide CELAC´s relationship with international organizations and
extra-regional partners. In this way, the documents resulting from the Summits were meant to play
an important political and symbolic role in the international arena by defining and expressing the
particular needs and demands of LAC.
Beyond this general framework, CELAC´s agenda has expanded through successive action plans and
the creation of Specialized Meetings. It must be stressed that the focus has been mainly on agreeing
agendas rather than on defining common policies or actions. CELAC’s thematic agenda involves a wide
range of issues related to development as cornerstones in the process: Cooperation between regional
and subregional integration mechanisms (convergence of actions); Economic issues (international
financial crisis, trade, energy, physical integration in infrastructure, science and technology); Social
development (social programs and eradication of hunger and poverty, food and nutrition security,
education, health and public services, culture, migration, gender); Sustainable development (climate
change); natural disasters; human rights; Security issues (global drug problem, terrorism) and SouthSouth cooperation.
CELAC is one more piece in the geography of overlapping integration and cooperation processes in
Latin America. This overlapping means that different thematic or sectoral bodies created in the
framework of each process co-exist and serve as a means for implementing specific actions related to
regional agendas. That is the case, for example, of the Specialized Meeting of Science and Technology
(RECYT) of MERCOSUR or the Council of Health and the South American Institute for Government in
Health (ISAGS) of UNASUR. These could also function as counterparts in bi-regional initiatives like
Biotech MERCOSUR, a cooperation project MERCOSUR-EU. The national actors – Ministries,
Secretaries of State, etc.- participating in these bodies converge in the same spaces of UNASUR,
MERCOSUR, SICA, and CELAC. Moreover, within these overlapped integration processes, some
financial instruments, like the Structural Convergence Fund of MERCOSUR (FOCEM) or the Fund for
Joint Initiatives of UNASUR, are pieces which serve as means for agenda implementation, however in
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more restricted spaces. As a result, the countries involved have an advantage to foster their own
agendas in CELAC.
In spite of lacking a strong institutionalization, CELAC acquired some actorness when it faces external
actors. As Sanahuja (2015) recognizes, CELAC’s external dimension puts particular importance on the
harmonization of foreign policy, with a view towards strengthening the region’s presence, voice, and
influence in international organizations and multilateral forums. However, beyond the coincidence
around a thematic agenda, there are different perspectives associated with the interests and visions
of the different countries. As a result, there is no unified vision on global challenges and the
transformation of the global system (Serbin, 2014). Individual actions and bilateral relations take
precedence.

2 CELAC SUMMITS AND ACTION PLANS.
Latin American and Caribbean Summit - Caracas, 2011
The 2011 Summit of Caracas was the foundational meeting of CELAC, and it issued an extensive Plan
of Action23 concerning the following topics:
-

International Financial Crisis and New Financial Architecture: The 2011 Action Plan proposed
different measures for LAC countries to avoid the negative effects of the international
economic crisis, such as information exchanges, designing a new regional financial
architecture, and coordinate positions to encourage a re-designing of the existent
international financial institutions.

-

Complementarity and cooperation between Regional and Sub-regional Integration
Mechanisms: It also called for a dialogue between the regional and sub regional integration
mechanisms in four core areas for avoiding unnecessary duplication: economy and commerce,
production, society and institutions, and culture. In the Economic and commercial area it is
worth mentioning he discussion on the Latin American and Caribbean Preferential Tariff,
which was an important matter of work in the following summits.

23

Caracas Action Plan, 3rd CALC Summit, on December 2nd and 3rd, 2011.
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Energy: Taking as a basis the South American Energy Strategy, it brought the idea of creating
a regional body within CELAC to work on the matter.

-

Infrastructure for the Physical Integration of Transport, Telecommunications and Frontiers:
Taking into account the infrastructure gap that characterized LAC countries, it looked for
reinforcing support for infrastructure to allow physical integration.

-

Social Development and Eradication of Hunger and Poverty: Instructed the creation of a forum
of ministers to seek coordination and cooperation in those matters.

-

Environment: To constitute a working group to address the environmental issue and to draft
the regional environmental agenda.

-

Humanitarian Agenda: It proposes the constitution of a working group to reach convergence
in the regional level.

-

Protection to the Migrant: It promotes a regional strategy to facilitate immigrants’ integration.

-

Culture. It proposes convening a meeting of existing regional and sub regional mechanisms.

-

Information and Communication Technologies: It suggests cooperation in order to lower costs
of interconnection for telecommunication networks and additional benefits.

As shown above, the world financial crisis was a major point in Caracas’ agenda. The cooperation
among the ALC countries would mitigate the external effects, not only by designing a common strategy
and alternative financial ways, but also by developing a regional integration system in terms of
commerce, productive structure, infrastructure, energy and policy.
That is why the complementarity between regional and sub regional integration took a relevant
position. In the economic and commercial area, it invited to set up a working group to prepare a
proposal for the ALC preferential tariff and developing a trade facilitation programme on issues related
to transportation, customs procedures and digitalisation of procedures, among others. It also called
for a workshop to exchange experiences in the economic policy field, which was held in Montevideo
in 2012. Furthermore, it intended to deepen deliberations and exchange of ideas on the Reciprocal
Credit Convention of ALADI for its deepening, modernization and expansion. For the productive area,
it proposed a conference on the matter.
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The social area relied on the Panama Declaration of ALC Ministers of Social Development and
Eradication of Hunger and Poverty of 2011, whose mandate was to develop a Regional Action Plan to
promote public social policies. It also called for a Second Meeting of social development Ministers in
2012 with the intention of monitoring the commitments established in the Ministerial Declaration of
Caracas on Social Development and Eradication of Hunger and Poverty and, for senior officials,
meetings on food safety, health and education held in 2012.
It intended to develop a Latin American and Caribbean plan for literacy and post literacy in those
countries to achieve the goal of eradicate illiteracy in the region by the year 2015.
The infrastructure chapter envisaged speeding up the convergence of the regulation systems and
multi-modal road, air, maritime- port, river and rail traffic control, in each integration mechanism.
For the environmental agenda, the Caracas’ Plan constituted a working group within CELAC to
strengthen cooperation by fostering the co-ordination, harmonisation, and complementation of
national public policies in the environmental field, as well as to generate and implement common
regional plans, policies and programmes in the priority areas for sustainable development.
In the Humanitarian Assistance field, it created an open-ended Working Group, in accordance with
the Cancun Declaration of 2010, assuring the representativeness of Latin American and Caribbean subregions. This group would serve as a bridge for convergence, co-ordination and complementarity of
the on-going efforts and processes in the Region, taking into account the Group of the Regional
Meeting on International Humanitarian Assistance Mechanisms in Latin America and the Caribbean
(MIAH), and supporting their 5th meeting in Panama (2012).
Finally, Caracas agreed the first Meeting of CELAC on Migrations, that was held in Comayagua,
Honduras on August 20-21, 2012.

I Summit of CELAC - Santiago de Chile, 2013
The I CELAC Summit was held in Santiago de Chile on 27 and 28 January 2013. Since then, the CELAC
Summit is meant to take place every year in January. It is hosted in the country that held the
Presidency Pro Tempore the year before, which is transferred to the next country in alphabetic order.
In Santiago, CELAC reaffirmed that “democracy, sustainable development and respect for all civil and
political human, economic, social and cultural rights, in their status of universal, indivisible and
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interdependent, including the right to development, are closely related to and reinforce each other24”,
and issued the first official CELAC’s Action Plan25, keeping most of the topics discussed in Caracas, but
added eight chapters more:
-

Education: It presented education as a rich field to foster integration.

-

Cooperation to Development: The 2013 Plan of Action explicitly proposed exploring SouthSouth cooperation opportunities, and the Declaration of Santiago supported “cooperative
initiatives between CELAC and groups of countries or other developing countries through
South-South and Triangular cooperation, as complementary to and not in substitution of
North-South cooperation, to cope with the global crisis and promote sustainable development
of our countries26”.

-

World Drug Problem: It invited LAC to coordinate policies, and to share common solutions and
experiences. It also supported the holding of a special conference within the framework of
United Nations.

-

Integration Indicators: It called for a consensus on CELAC’s stands concerning post-2025
development goals. The final Declaration highlights “the importance of adopting a set of
Economic and Social Indicators that permit to assess from time to time the status of the region,
particularly with regard to the social progress of the region27”.

-

Productive and Industrial Development: It called for a Conference of Latin America and the
Caribbean on Productive and Industrial Development.

-

Family Farming.

-

International Policy: It encouraged CELAC to strengthen relations as a bloc with extra-regional
powers, such as China, India, Russia and South Korea, and to “coordinate international
positions of the region on issues of interest to all its members, and to the achievement of

24

Declaration of Santiago of the First CELAC Summit, First Summit of the Community of Latin American and

Caribbean States (CELAC). Santiago, Chile: 27 and 28 January 2013, p. 2.
25

CELAC Action Plan 2013, Santiago, Chile: 27 and 28 January 2013.

26

Declaration of Santiago of the First CELAC Summit, op. cit., p. 6.

27

Ibid., p. 3.
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reciprocal benefits in the exercise of cooperation and of political and economic relations with
other nations28”.
-

Science and Technology: It opened a chapter for scientific and technological cooperation,
remarking the importance of technology transfer and access to scientific knowledge, “in order
to promote intra-CELAC and South-South cooperation with third countries on regional issues,
such as, among other, the areas of clean fuels and green energy, crop and livestock production,
human resources development, HIV/AIDS, malaria and tuberculosis, biotechnology, education,
infrastructure development, communication technology, marine scientific research29”.

For Humanitarian Assistance, ALC states followed the spirit of Caracas, and invited for a Senior Officials
Meeting at Havana in 2013, with the task of drafting the general guidelines of a Plan of Action on
comprehensive risk management, which would include risk reduction proposals to contribute to the
prevention of and response to disasters and other emergencies in the countries of the region. It also
would include coordination tools as well as articulation of proposals and tools with other humanitarian
assistance mechanisms in Latin America and the Caribbean, including the Follow-up Group on
International Mechanisms for Humanitarian Assistance (MIAH), with the support of the United Nations
Office for the Coordination of Humanitarian Affairs (OCHA –ROLAC); and promoted the creation of a
database. Furthermore, it supported the sixth MIAH meeting in Jamaica (2013).
The Santiago Summit payed more attention to Culture. It called for the first Meeting of Ministers of
Culture of CELAC, which was held in Paramaribo, Republic of Suriname, and was associated to the 19th
Forum of Ministers of Culture of Latin America and the Caribbean, with the topic "Culture and
Sustainable Development”.
In the productive field it created a Group of Experts of CELAC in charge of setting the objectives for
the Conference of Latin America and the Caribbean on Productive and Industrial Development of
2014.
For the Social Development area, it proposed to hold in 2013 the First Meeting of Ministers on Social
Development and Eradication of Hunger and Poverty in the Bolivarian Republic of Venezuela, in
compliance with the provisions of the Caracas Plan of Action.

28

Ibid., p. 4.

29

Ibid., p. 7.
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With the support of FAO, it also called for the first CELAC Meeting on Family Farming, with the purpose
to advance cooperation on food security and safety and exchange experiences on public policies
aimed at supporting productive inclusion of small-scale family farmers. This topic would be broadened
in the II CELAC Summit of Havana, Cuba.
Education gained relevance in Santiago, as ALC countries called to hold the first CELAC Meeting of
Ministers of Education in Havana, which took place in Cuba, on 7 February 2013, on the occasion of
the international event “Teaching 2013” with the aim of “creating the conditions to propose best
practices to combat illiteracy in the region and to develop post-literacy activities, and to achieve
universal access to quality education that respects cultural diversity, national identity and promotes
the formation of generations having universally accepted human values30”.
In Santiago, ALC states also deepened the Energy Agenda, as they called for the II Meeting of Ministers
of Energy of CELAC with the cooperation of the Latin American Energy Organization (OLADE). This
followed the implementation of a CELAC Energy Strategy, adopted at the First Meeting of Ministers of
Energy of the Community, held in Lima, Peru, on 16 November 2012.
The first Meeting of CELAC Finance Ministers, held in Chile from 12 to 14 December 2012, was in
charge of proposing actions for the implementation of the Viña del Mar Declaration. The Santiago
Summit called for a second Meeting of Ministers of Finance of CELAC for 2013 to “define measures to
prevent the effects of the international financial and economic crisis on the economies of the region
and promote a regional architecture without exclusion, adapted to the peculiarities and needs of Latin
America and the Caribbean31”.
To explore South-South Cooperation opportunities, ALC nations instructed a meeting of the Working
Group on Cooperation in Latin America and the Caribbean to reach a consensus on the guidelines for
a regional cooperation agenda.
For the Tariff Preference for Latin America and the Caribbean, Santiago’s Action Plan highlighted the
progress made by the Working Group in the 2012 meetings of Buenos Aires and Montevideo.
In the infrastructure chapter, ALC countries committed to carry forward the Plan of Action issued by
the I CELAC Ministers’ Meeting on Infrastructure for the Physical Integration of Transport,

30
31

CELAC Action Plan 2013, op. cit., p. 2.
Ibid., p. 3.
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Telecommunications and Border Integration of CELAC, held in Chile on October 26, 2012. It also called
for a second meeting by 2014.
Santiago’s Plan of Action proposed a meeting of the Working Group on Environment, to prepare a
draft environmental agenda and assess the establishment of a multidisciplinary centre aimed at
strengthening institutions and community capacity building in water management, taking into
consideration existing initiatives in this field, as it was agreed at the 2012 CELAC Ministers of
Environment first meeting in Quito, Ecuador. It also called for a second meeting in 2014.
Following the guidelines of the Caracas Plan, it proposed a II Meeting of CELAC on Migrations to be
held in Costa Rica in 2013 that followed the Honduras I Meeting of 2012. The meeting worked in the
development of a Strategic Plan on Migrations.
Santiago called for a ministerial meeting on World Drugs and invited to consider implementing the
recommendations of the Symposium "Advances and Challenges in Scientific Research on Treatment,
Pharmacologic Strategies and Vaccines against Drug Addiction", held in Santiago de Chile, from
November 12-14, 2012.
To foster a better complementarity of the integration mechanisms, the Santiago’s Action Plan
considered to call for meetings of LAC regional and sub regional integration mechanisms in 2013. That
would assess the document entitled “Proposals of regional and sub regional integration mechanisms
of Latin America and the Caribbean to the First Summit of Heads of State and/or Government of
CELAC”.
An important advance in the I CELAC Summit was the attention given to indicators. In fact, it called for
a technical meeting in 2013 to evaluate the document entitled “Some Recommendations for the
Adoption of Integration Indicators for CELAC”, and requested the Economic Commission for Latin
America and the Caribbean to submit a report to National Coordinators on such progress, with the
information received from the member states. It also proposed the formation of a CELAC Working
Group with the task of reaching a consensus regarding post-2025 development goals.
Santiago’s Plan of Action drafted a pathway to straighten relations with extra-regional powers. Among
its dispositions, it proposed to hold meetings of the Troika during the General Debate of the 68th
session of the UN General Assembly with the African Union, the League of Arab States, the Troika of
the Non-Aligned Movement, the Cooperation Council for the Arab States of the Gulf, ASEAN, the
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Pacific Islands Forum, Australia, New Zealand, Canada and Japan. It also promoted the Business Forum
with the BRICS group of November 2013, during the Havana International Trade Fair in Cuba.
It created a Working Group on Nuclear Disarmament that met during the conference of the Agency
for the Prohibition of Nuclear Weapons in Latin America and the Caribbean (OPANAL), in June 2013,
which looked for defining common stands regarding the High-Level Meeting of the General Assembly
on Nuclear Disarmament, held in September, 2013.
The CELAC Summit supported the establishment of a CELAC-China Cooperation Forum and define the
areas in which such a Forum could be more useful, committed to strengthen relations with India, and
accepted the invitations from the Russian Federation and from the Republic of Korea to CELAC Troika.
Finally, it asked for strengthen mutual coordination and cooperation within the United Nations System
on issues of interest to CELAC Member States.

II Summit of CELAC - Havana, 2014
The II CELAC Summit was hosted by Cuba, in 2014. There, Latin American and Caribbean countries
maintained and deepened all the topics discussed in Caracas and Santiago, but they also included five
additional ones to the Plan of Action32:
-

Corruption Prevention: It called to share experiences and coordinate policies to fight against
corruption and to create a working group. It reaffirmed the Santa Cruz Declaration, which
states that “corruption crimes must be severely combated without obstruction of
investigations, trial and sanction, with regard to national legislations and international
agreements in force33”.

-

Global Affairs: It stated the importance of reinforcing the LAC region as a peaceful zone, and
non-proliferation.

-

Citizen Participation: It proposed the inclusion of civil society in the integration process.

32

Plan de Acción de la CELAC 2014. II Cumbre. Havana, Cuba: January 28-29, 2014.

33

Havana Declaration, II CELAC Summit. Havana, Cuba: January 28-29, 2014, p. 8.
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Citizen Security: It promoted coordination and cooperation to improve regional and national
security standards.

-

Post-2015 Development Agenda: As the post-2015 agenda advanced, LAC countries called for
an active and coordinated participation of the region in the agenda’s formulation process.

Concerning food security, nutrition and eradication of hunger and poverty, the 2014 Plan of Action
called for a second ministerial meeting that was held in Caracas that year and encouraged the working
group on that matter to continue working with the cooperation of the United Nations and FAO. It also
requested to study the possibility of creating a Latin American and Caribbean Prevention Programme
for supplying food in cases of natural or social disasters.
In Cuba, it was agreed to call for a second Meeting on Family Farming in 2014, to follow the first one
held in Brazil the year before. LAC countries additionally proposed the creation of a working group in
charge of developing a Regional Strategy on the matter, with FAO’s support. CELAC also greeted 2014
as the year of family farming, as dictated by United Nations.
In terms of education, CELAC supported the permanent working group and called for a session in 2014,
in Nicaragua, and established the goal of reaching more than 90% of literacy rate in all LAC countries
by 2020. It also encouraged its member states to grant free and universal elementary and secondary
school access.
The II Summit of CELAC called for the II and III Ministerial Meeting on Culture for 2014 and 2015
respectively. Furthermore, it proposed to integrate and merge the Latin American and Caribbean
Forum of Ministers of Culture with the Ministerial Meeting of CELAC.
In the productive and industrial development chapter, CELAC called for the I Ministerial Conference
on the matter, which was held in March 2014, in San Jose de Costa Rica.
Besides, CELAC convened the I Ministerial Conference on Infrastructure, and encouraged member
states to increase human and financial resources.
Over the financial agenda, the 2014 Plan of Action called for the III Ministerial Meeting, and invited
Central Banks to cooperate with the working group on the topic to develop a proposal to rise the
access to financial services and to improve the protection of the consumers.
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CELAC supported the Lima Action Plan on Energy, and the Montego Bay Plan. Furthermore, it
convoked a third Ministerial Meeting for 2014.
The 2014 Plan of Action invited to keep working in the setting of a regional environmental agenda,
and to accomplish that called for a Working Group Meeting in Costa Rica, in 2014.
It also encouraged LAC countries to keep the coordination and cooperation in the process of formation
of the post-2015 development agenda, in the framework of the United Nations.
In the field of migrations, LAC countries proposed the design of a Conceptual Document to adopt
CELAC Guidelines on International Migrations, as well as to support the dialogue with the European
Union over the issue.
The II Summit of CELAC convoked the celebration of the I Ministerial Meeting on the World Drugs
Problem, which was held in 2014 by Guatemala, on May 13 and 14.
One of the new chapters adopted in Cuba was the one involving the fight against corruption. The 2014
Plan of Action proposed the establishment of a Working Group to draw a Plan of Action, and promoted
Judiciary cooperation, and coordination between the national offices of control and prevention.
In Cuba, it was convened a High-Level Meeting to propose a Strategic Agenda on citizen security.
Finally, CELAC called for a II Working Group Meeting on Cooperation for 2014, to follow the first one,
held in Buenos Aires.

III Summit of CELAC - San José de Costa Rica, 2015
The following meeting was the III CELAC Summit, in San José de Costa Rica, in 2015. The III CELAC
Summit addressed four brand new chapters, which can be noticed in its Plan of Action34:
-

Labour: It created the Labour Area of CELAC in order to strengthen the labour and certification
competence, particularly in the segment of youth population.

-

Promotion of Equity, Equality and Empowerment of Women: It was the first time that the
gender issue appeared as an independent chapter among CELAC’s concerns.

34

CELAC Action Plan 2015, San José de Costa Rica: January 2015.
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Combat of Illicit Trafficking of Small and Light Weapons in All its Aspects: It looked for the
elimination of the illicit trafficking of small weapons.

-

People of African Descent: It instructed the implementation of the Action Plan for the Decade
of Latin American and Caribbean People of African Descent.

In San José de Costa Rica, CELAC committed to the implementation of the Plan for Food Security,
Nutrition and Hunger Eradication 2025, developed by FAO, ECLAC and ALADI, based on the CELAC
Action Plan of Havana 2014. It also called for the II CELAC Meeting of Ministers and High Authorities
of Social Development for the Eradication of Hunger and Poverty, held in Venezuela in 2015, in order
to evaluate the advances achieved, and approved the Strategic Agenda of Regional Coordination.
In the Family Farming issue, the 2015 Action Plan called for the adoption of the Functioning
Framework for the Ad Hoc Working Group on Family Farming, and for the enforcement of its Action
Plan 2015, both adopted during CELAC Ministerial Declaration on Family Farming, held on November
10th and 11th, 2014 in Brasilia. It also invited to hold the III Meeting of the Working Group on Family
Farming, in 2015, and the II Ministerial Meeting on Family Farming, in Costa Rica, in order to determine
the cooperation actions from the agro-technical as well as productive points of view, and to define
the sources of available financing. Still in this area, CELAC countries promoted the dialogue, exchange
of experiences and cooperation with initiatives at the sub-regional level in the field of family farming,
like the Special Meeting on Family Farming of MERCOSUR (REAF). They also agreed in contribute to
the implementation of the Plan for Food Security, Nutrition and Hunger Eradication 2025, and
reiterated the FAO to define the concept of food sovereignty.
The 2015 CELAC Summit called for the I Meeting of CELAC Working Group on Education, which took
place in 2015 in San Jose de Costa Rica, to create a Plan of Action in order to implement the Roadmap
defined in the I CELAC Meeting of Ministers of Education, held in Havana, Cuba on February 7th, 2013,
with the objective of adopting required measures to advance in the eradication of illiteracy in CELAC
countries and to promote the joint action with the Plans of Action of sub-regional and international
mechanisms in CELAC, as well as educational cooperation.
In San Jose de Costa Rica, the labour agenda was introduced, as the Action Plans endorsed the creation
of the area of Labour in CELAC, proposed in the first Meeting of Ministers of Labour of the Community
held in Lima, Peru on October 14th, 2014, at the side lines of the XVIII Meeting of the American Region
of the International Labour Organization (ILO). In order to accomplish this, it called for the first
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Meeting of the CELAC Working Group on Labour, which took place in 2015, in order to prepare the
CELAC Labour Action Plan. It also remarked the need of a study on the existent mechanisms “in order
to strengthen the labour and certification competence, particularly in the segment of youth population,
as well as the improvement on the supply and quality of technical and professional education,
according to the productive requirement35”.
The 2015 Action Plan called for the III Ministerial Meeting on Culture, which was held in the Republic
of Cuba from September 17th to 19th, 2015, in order to advance in the cultural cooperation, agreed
in the II CELAC Ministerial Meeting on Culture, held on August the 21st, 2014. It also endorsed the
development of the Portal of Culture of Latin America and the Caribbean, supported by UNESCO.
On the matter of migrations, it supported the mandates of the III Meeting on Migration, held on
October 22nd and 23rd, 2014 in Azogues, Ecuador, and it invited to strengthen “the internal
normative, the regional frameworks of protection and cooperation, as well as accomplish the
international obligations assumed by the States in relation to migratory issues, in order to guarantee
the human rights and fundamental liberties of all migrants, regardless of their migratory status, with
special emphasis on children and youth, accompanied, unaccompanied or separated 36”. Furthermore,
it called for a IV CELAC Meeting on Migrations, which took place in Guatemala in 2015. It also fostered
CELAC coordination regarding the CELAC-EU Structured and Comprehensive Dialogue on Migration.
In the Action Plan of 2015, CELAC endorsed the I Ministerial Meeting on the World Drugs Problem,
held in Antigua, Guatemala on May 13th – 14th, 2014, and called to coordinate common positions
within CELAC in international fora, especially in the Special Session in the United Nations General
Assembly on the World Drugs Problem (UNGASS 2016). It also reiterated the 2014 Action Plan’s
request to continue contributing with information in order to develop a strategic common agenda and
to avoid duplicity of human and financial efforts, and kept the compromise to continue working within
the framework of the CELAC – EU Cooperation and Coordination Mechanism on Drugs.
Besides, it called for the II Ministerial Meeting on the World Drug Problem, which was held the same
year.

35

CELAC Action Plan 2015, op. cit., p 2.

36

Ibid., p. 3.
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For the Citizen Security topics, it convoked the I CELAC Senior Officials Meeting with the
representatives of Regional, Sub-regional and International Mechanisms and Organisms, hosted by
the Republic of Chile in 2015.
The III CELAC Summit endorsed the Quito Declaration issued by the II Specialized Ministerial and High
Authorities Meeting on Prevention and Fight against Corruption, held on December 8th and 9th, 2014;
and instructed the Working Group to implement its mandates.
Following the agreements achieved in Havana 2014, in the 2015 Summit it was suggested the putting
into action of the Havana Action Plan regarding Citizen Participation in the CELAC.
In 2015, CELAC greeted the decisions of the I Meeting of the Working Group on the Advancement of
Women, held on August 21st and 22nd, 2014 in San Salvador, El Salvador; and called for the II Meeting
of the Working Group on the Advancement of Women in order to evaluate the execution of the minute
of commitments.
On the World Drugs Problem, CELAC countries supported the agreements reached at the I Meeting of
the Working Group on Illicit Trafficking of Small and Light Weapons, held on September 11th and 12th,
2014 in San Salvador, El Salvador; and instructed to develop a study that “showcases the situation
concerning the capacities of each State in relation to the prevention, the combat and the elimination
of illicit trafficking of small and light weapons, ammunitions that might be used as basis for future
actions related with the creation of a Cooperation Mechanism in this topic, for which a matrix that
facilitates the recollection of information, on a voluntary basis, will be developed37”. It also convoked
a second Meeting of the Working Group on the Illicit Trafficking of Small and Light Weapons in all its
aspects.
The 2015 Plan of Action opened a chapter for Latin American and Caribbean Decade of People of
African Descent, and called for the implementation of the Special Communiqué adopted by the CELAC
Meeting of Foreign Ministers, in New York on September 27th, 2013, and the Latin American and
Caribbean People of African Descent Action Plan, issued by the I CELAC Working Group Meeting on
People of African Descent, held in Brasilia, on September 4th and 5th, 2014. It also instructed the
CELAC Working Group on People of African Descent to help in the cooperation among CELAC Members

37
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to implement the Action Plan for the Decade of Latin American and Caribbean People of African
Descent.
On Productive and Industrial Development, the CELAC countries agreed on the implementation of the
Plan of Action approved by the first Meeting of Ministers of Economy and Industry, held on April 10th
and 11th, 2014 in San Jose. They also supported initiative mechanisms and organizations in the field
of productive and industrial development and called for a second Meeting of Ministers of Economy
and Industry that took place in Ecuador in 2015.
The III CELAC Summit fostered the articulation of ECLAC, ALADI and the General Secretariats of the
Sub Regional Integration Mechanisms to prepare a statistical study on preferential trade intra-region,
in order to elaborate a proposal that contributes to the regional integration. It also requested CAN,
ALBA-TCP and CARICOM to submit to ALADI the information required to conclude the expansion and
update of the document “Agreements between the Member Countries of CELAC”, and called for a
third Meeting of the Working Group on a Latin American and Caribbean Preferential Tariff.
In the infrastructure chapter, CELAC countries agreed to follow the agreements adopted in the first
Meeting of the Working Group on Infrastructure for the Physical Integration of Transport,
Telecommunications and Border Integration, held in Montevideo, Uruguay, on December 5th and 6th,
2014, and to advance in a roadmap for the Working Group. They also called for a second Ministerial
Meeting on Infrastructure for the Physical Integration of Transport, Telecommunications and Border
Integration.
On the finance field, they agreed to follow the guidelines of the Quito Declaration adopted during the
II Meeting of Ministers of Finance, held on November 2013. The Working Group was instructed to
consider the Finance area of the CELAC Action Plan 2014, and the progress achieved by sub- regional
mechanisms of integration in the area of finance.
The CELAC Summit of 2015 invited to hold a second Meeting of the Working Group on Environment
to follow up the work of the first Meeting of the Working Group on Environment, held in Quito on
April 2013. It also called for a Meeting of Ministers of Foreign Affairs, Ministers of Environment in
order to identify a possible common position towards the 21st Conference of the Parties of the United
Nations Framework Convention on Climate Change (COP21) 2015.
In the energy agenda, it supported the Montego Bay Plan of Action of October 2013 and the
Declaration of Montego Bay on Energy Security and Regional Integration, adopted at the II Meeting of
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CELAC Ministers of Energy, held in Jamaica on October 24th and 25th, 2013. It called for the II Meeting
of the Working Group on Energy to elaborate a proposal for energy strategy, with the support of
OLADE, aiming at its approval in the IV Ministerial Meeting of Energy, in the side lines of the XLV OLADE
Meeting. It also endorsed the Declaration of the III Ministerial Meeting on Energy, held on November
7th, 2014 in San Salvador, El Salvador in the side lines of the XLIV OLADE Meeting.
The 2015 Action Plan requested to set the I Meeting of the Working Group of High Authorities on
Integrated Disaster Risk Management during Semester of 2015, in the side lines of the VII MIAH
Meeting, with the objective of developing a Regional Plan of Action that includes proposals on disaster
risk reduction and humanitarian assistance for the elaboration of a Strategic Regional Agenda for the
Integrated Disaster Risk Management. In addition, it encouraged the participation in the regional
consultations held in Guatemala on May, from the 5th to 7th, 2015, as a preparatory session for the
World Humanitarian Summit of 2016. Furthermore, it asked for the collaboration and coordination
with the process of International Humanitarian Assistance Mechanisms (MIAH), and reiterated FAO
and the World Food Programme (WFP) to provide technical support in order to implement regional
initiatives oriented to the prevention, reduction and disaster risk management.
At San José de Costa Rica, LAC countries reinforced their commitment with South-South cooperation
instructing the Pro Tempore Presidency to “communicate to the Working Group on International
Cooperation all agreements in the field of cooperation resulting from CELAC sectorial meetings and the
CELAC meetings of integration mechanisms, and to articulate the means to secure the participation of
the International Cooperation Group in the meetings of Regional and Sub- regional Mechanisms and
Organisms of Integration so as to facilitate the fulfilment of its mandate, as defined by the I CELAC
Summit in Santiago de Chile 38 ”. They additionally mandated the Working Group on International
Cooperation to elaborate the mapping of areas where South-South cooperation can be identified, and
to work articulately with other intra-regional Mechanisms to broaden the strategies to relate with
intra and extra-regional blocks to avoid duplication. On Haiti, the 2015 Plan of Action called for the
identification and implementation of new alliances and cooperation projects, according to the
priorities submitted by the Haitian government.
On the goal of complementarity and cooperation between Regional and Sub-regional Integration
Mechanisms, the 2015 Summit requested to follow up the Matrix of Proposals of Actions elaborated
in the III Meeting of Regional and Sub-regional Mechanisms and Organisms of Integration, held on
38
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December 2013 in San Jose. There, LAC countries also agreed on holding a IV Meeting of Regional and
Sub- regional Mechanisms and Organisms of Integration with the participation of the States, and to
promote the active participation of the Regional and Sub-regional Mechanisms of Integration in
CELAC ś agenda.
CELAC member states encouraged a consensus in the negotiation process of the Post 2015
Development Agenda in order to identify regional priorities, and to develop and strengthen
cooperation actions in the different offices and multilateral fora in which the topic of the Post 2015
Development Agenda is considered over the basis of regional priorities.
On international affairs, CELAC proposed to hold meetings of UN Permanent Missions in New York of
CELAC Member States to foster coordination on the agenda of the Organization where there is
consensus, in accordance with the mandates of the Summits and Ministerial Meetings, with special
emphasis on the Post 2015 Development Agenda. It further emphasized the importance of
consultation between the CELAC Member States at the United Nations and other multilateral fora to
“continue expressing us as a region when appropriate” (p. 9).
Last but not least, CELAC 2015 Plan of Action reaffirmed its commitments to work with extra-regional
powers. On one hand, it greeted the agreements reached at the first Meeting of Ministers of Foreign
Affairs of the CELAC – China Forum, held in Beijing on January 8th and 9th, 2015. On the other, it
proposed to advance in the political dialogues with India, Russia and ASEAN, as agreed in the meetings
of CELAC Ministers of Foreign Affairs with these partners, held in the side lines of the 69th United
Nations General Assembly in September 2014. Besides, it encouraged the idea of creating other extraregional fora during 2015, in particular CELAC – Russia and CELAC – India.
Lastly, CELAC invited to drive the Guidelines for CELAC Relations with Extra- regional Partners, based
on the proposal made by the Costa Rica PPT during the X Meeting of CELAC National Coordinators,
held in San José, on November 25th and 26th, 2014.

IV Summit of CELAC - Quito, 2016
The IV CELAC Summit was hosted by president Rafael Correa at UNASUR headquarters, in Ecuador, in
2016. It kept some of the previous axis, while leaving some others behind. Two chapters where
updated to complement the new global agreements:
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Sustainable Development: According to the 2016 Action Plan39, CELAC endorses and means to
follow the Sustainable Development Goals as approved by the 70 General Assembly of the
United Nations.

-

Climate Change: CELAC welcomed the adoption of the 2015 Paris Agreement, 2016 CELAC
Action Plan separates the climate change agenda from the environmental chapter, in order to
prioritize it.

In Quito, ALC countries reaffirmed the 2025 CELAC Plan on Food Security, Nutrition and Hunger
Eradication (2025 CELAC FSN Plan), developed by FAO, ECLAC and ALADI, following the framework
established at the 2014 Havana Summit. Likewise, they highlighted the agreements reached at the
2nd Meeting of Ministers and High Authorities of Social Development to Eradicate Hunger and
Poverty, held in Caracas, Venezuela, on October 22nd and 23rd, 2015, and called for a technical
meeting during the second semester of 2016, in order to follow up on the 2nd Meeting of Ministers
on the regional cooperation strategic agenda on social matters of CELAC 2015 – 2017. They also
requested to convene the 3rd Meeting of Ministers and High Officials of Social Development for the
Eradication of Hunger and Poverty, to follow the Strategic Agenda of Regional Coordination in social
matters of CELAC (2015-2017), complying with the 2025 CELAC FSN Plan and the 2030 Agenda for
Sustainable Development.
Once again, family farming was one of the main issues dealt with by CELAC member states, In fact,
they decided to follow the decisions adopted at the 2nd Meeting of the Working Group on Family
Farming, and the 2nd Ministerial Meeting, held in San Jose, Costa Rica on November 5th and 6th,
2015, to assess the progress of the work contained in the Ad-Hoc Group of Family Farming Action Plan
and to identify cooperation activities in this area. Furthermore, they requested the implementation
of the Ministerial Declaration on Family Farming and the CELAC Ad-Hoc Working Group on Family
Farming Action Plan in 2016, in order to advance with the 2030 Development Agenda and the
Sustainable Development Goals on issues related to family farming, food security, nutrition and
hunger eradication.
Fight against corruption was another of the main important topics and CELAC decided to focus on the
accomplishment of the Declaration of Panama, adopted in October 2015, accepting the
recommendations emanated from the 1st, 2nd and 3rd Special Meeting of Ministers and High

39
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Authorities on Preventing and Combating Corruption. Additionally, CELAC encouraged the
“international cooperation and the exchange of information about transparency, accountability and
citizen participation and the encouragement on the use of new technologies in the governments and
the exchange on tax information according to the applicable norm40” and supported member states
in the establishment of programs and codes of ethics within non-state actors. It also instructed the
Working Group Specialized in the Prevention and Fight against Corruption to prepare a draft on
"Regional Declaration on ethics in the Public Sector” and entrusted it with the analysis of policies and
programs directed towards asset recovery. Ultimately, it called for the 4th Meeting of Ministers and
High Authorities on Prevention and Fight against Corruption, held in Guatemala in 2016.
In Quito, CELAC continued the gender agenda opened by the 1st Meeting of the Working Group on
the Advancement of Women of El Salvador in 2014, and the 1st Meeting of the Working Group, and
the Commitment Declaration for “Food and Nutritional Security. Empowerment of Rural Women of
October 26th and 27th, 2015. CELAC urged its member states to develop public policies,
administrative, budgetary measures and enforcing legal and programmatic frameworks for the
empowerment and promotion of the autonomy of rural women and compliance of their rights. CELAC
also called to improve the cooperation in the matter, and supported El Salvador to coordinate the
content and development of the next meetings of the CELAC Working Groups on the Advancement of
Women. Furthermore, it convoked the 3rd Meeting of the Working Group on the promotion of equity,
equality and empowerment of women, and the 3rd Meeting of the Working Group on the
Advancement of Women.
The IV CELAC Summit maintained its commitment to implement the Decade of the Latin American and
Caribbean People of African Descent Action Plan, according to what was agreed at the 1st and 2nd
Meeting of the Working Group on People of African Descent of CELAC, held in Brasilia, on December
4th and 5th, 2014, and on October 22nd and 23rd, 2015, always in accordance with the United Nations
Decade of People of African Descent. Finally, it called for the 3rd Meeting of the Working Group on
People of African Descent.
CELAC requested a 2nd Meeting of the Working Group on Environment during the first semester of
2016 in order to follow up the 1st Meeting of the Working Group on the Environment of 2013 and
instructed the Working Group on Environment to consider the elaboration of a multidimensional
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strategy. Furthermore, it called for a 2nd Meeting of Ministers of Environment, based on
commitments reached at COP21 hold in Panama in 2016.
The 2016 Action Plan convoked a Meeting of Senior Officials on Comprehensive Disaster Risk
Management, at Dominican Republic, to draw a Regional Strategic Agenda concerning disaster risk
reduction, humanitarian assistance, and support for rehabilitation and reconstruction.
As it did at the 2015 San Jose de Costa Rica meeting, CELAC encouraged the exchange of information
and coordination among ALC countries in the process towards the World Humanitarian Summit hold
in Turkey in May 2016, taking the meeting in Guatemala between the 5th and 7th of May 2015 as a
basis.
At Quito, CELAC convened a second Ministerial Meeting on Infrastructure for Physical Integration of
Transportation, Telecommunications and Borders Integration for 2016, which follows the 1st Meeting
of the

Working

Group on Infrastructure for Physical Integration

of Transportation,

Telecommunications and Border Integration, held on December 5th and 6th, 2014, in Montevideo,
Uruguay.
On the energy agenda, CELAC once again endorsed the Action Plan of Montego Bay of October 2013,
the Declaration of Montego Bay on Energy Security and Regional Integration, the Declaration of the
3rd Ministerial Meeting of Energy of San Salvador 2014, and the actions of the 1st Meeting of the AdHoc Virtual Group for Energy, held on October 14th, 2015 at Quito, Ecuador. It also committed to
implement the actions agreed at the 2nd Meeting of the Working Group on Energy and the 4th
Meeting of Energy Ministers, held on October 30th, 2015, in Bolivia, and to the elaboration of a CELAC
Energy Roadmap draft, with the support of the Latin American Energy Organization (OLADE). Lastly, it
called for a 5th Ministerial Meeting on Energy.
The IV Summit of CELAC reaffirmed again its intentions to follow the pathway agreed at the 1st
Meeting of Ministers of Economy and Industry of 2014 and called to hold the 3rd Meeting of Minister
of Economy in 2016.
On the field of cooperation, CELAC instructed again the International Cooperation Working Group to
continue its work on mapping areas where South – South Cooperation can be applied, based on
existing capacities, and to submit the progress made in the National Coordinators Meetings. It also
repeated the recommendation to work in coordination with other intra-regional mechanisms so as
not to duplicate efforts, urging National Coordinators to encourage the participation of the
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International Cooperation agents in the Regional and Sub-Regional Integration Organisms
Mechanisms Meetings. It also greeted the 3rd Meeting of the Working Group on Cooperation, held in
Quito, on August 24th and 25th, 2015, and called for a 4th meeting of the Working Group on
Cooperation.
CELAC greeted the consensus reached at the 4th Meeting of Regional and Sub-regional Integration
Mechanisms, held in the Dominican Republic on October 19th and 20th, 2015, in order to encourage
complementarity and convergence of actions, and reaffirmed the interest in deepening
complementarity, cooperation, and coordination between the Secretariat and Pro Tempore
Presidencies of Regional and Sub-regional Organisms and Mechanisms of Integration. It additionally it
entrusted the 1st Meeting of National Coordinators of 2016 to improve the synergies among the subregional organisms and mechanisms in order to improve the integration and unity.
Concerning the internal policy, CELAC invited to continue the monthly meetings of the Ambassadors
of the Member States of CELAC to the United Nations and other multilateral headquarters, in order to
consolidate the coordination on major issues on the agenda of the region, and to strengthen the
coordination among the Member States of the CELAC in the United Nations and other multilateral
organizations to carry a united voice as a region on issues of interest and relevance to the members
of the Community.
The relations with extra-regional partners were an important topic at the IV Summit. CELAC invited to
implement the Action Plan approved by the Heads of State and Government at the 2nd Meeting of
the CELAC - EU Summit, held at Brussels in June 2015. It requested once again the implementation of
the agreements reached at the 1st Meeting of Foreign Ministers of the CELAC-China Forum of 2015,
and to strengthen the political dialogues with India, Russia and ASEAN, in accordance with the
agreements that the Community reached with each of them. It also proposed to continue with the
drawing of a Guidelines for Relations with Extra-regional Partners of CELAC, in light of the proposals
submitted by the Pro-Tempore Presidencies of Costa Rica and Ecuador, at the Meetings of National
Coordinators of CELAC, held in San José, on November 25th and 26th, 2014 and in Quito, in November
2015. The 2016 Action Plan instructed again the Quartet of CELAC to explore the possibility of
convening a CELAC-African Union Meeting of Senior Officials on the margins of the 71st United Nations
General Assembly. It also prioritized relations with South Korea and Turkey.
While issues like the relations with extra-regional partners, family farming, poverty reduction, the
gender agenda, and the fight against corruption are given a central place, the IV CELAC Summit Action
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Plan barely mentions labour, citizen security, the fight against small and light arms trafficking in all its
aspects, and Latin American and Caribbean tariff preferences as topics to work on. Besides, citizen
participation is not even mentioned in the final document. Furthermore, the re-designing of world and
regional finance architecture, one of the main axis of earlier summits, has no presence at all in the
2016 Action Plan.

V Summit of CELAC – Punta Cana, República Dominicana 2017
The Heads of State and Government of the Community of Latin American and Caribbean States met
in the Dominican Republic during the V CELAC Summit, which took place on January 24 th and 25th,
2017.
Through this multicultural forum, the Community of Latin American and Caribbean States could once
again reaffirm its common values, principles and aims, moving one step forward towards the
achievement of political dialogue, cooperation and coordination, which are considered necessary for
the achievement of the national development within its members in a context of international
challenges.
In regard to the 2030 Development Agenda and the Sustainable Development Goals, the 2017 CELAC
Action Plan41 continues to shape the mechanisms and expand the areas of activity addressed to make
a global impact and accomplish the United Nation’s goals. In fact, the Community of Latin American
and Caribbean States, according to its 2025 CELAC FSN Plan, urges to eradicate hunger by 2025, five
years before that what have been requested by the global organization42.
The topic “Population and Development” was added to the Action Plan. This new matter purports to
facilitate the implementation of the Montevideo Consensus on Population and Development, while
considering the active participation in the next 3rd Regional Conference on Population and
Development of Latin and the Caribbean. Moreover, the “Migration” issue received a special attention
in comparison with the former Plan of Action. Certainly, the intention of elaborating a Roadmap able
to lead the forthcoming meetings is explicitly manifested, as well as the aim to lay out the 2nd CELACEU statistical compendium and reach the consensus on the Guidelines for Care and Assistance of
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CELAC Action Plan 2017. Punta Cana, Dominican Republic: January 25, 2017.
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Accompanied and/or Unaccompanied Migrant Children and Adolescents. Additionally, not only the
intent to participate in the Global Compact of Safe, Regular and Orderly Migration as members of the
United Nations is expressed, but also the intention of gathering in the 6th CELAC Meeting on Migration,
the 11th CELAC-EU High Level Meeting on Migration, and the 10yh Global Forum on Migration and
Development.
The food security, nutrition, and eradication of hunger and poverty topic brings in the relevance of
developing the South-South Triangular cooperation as an addition to the North-South Cooperation. It
also emphasises the importance of complying with the CELAC FSN Plan and incentivizes the dialogue
on public policies on the matter. Furthermore, it invited the Community to a Technical Meeting to
follow-up the 2nd Meeting of Ministers on the Regional Cooperation Strategic Agenda on Social
Matters of CELAC 2015-2017 as well as to a 3rd Meeting of Ministers and High Authorities of Social
Development to Eradicate Hunger and Poverty.
In the family farming matter, the Community agreed on following the decisions adopted at the Ad Hoc
Working Group Meeting on Family Farming and the CELAC Ministerial Meetings concerning the matter,
restating their interest, once again, for complying with the goals of the 2030 Development Agenda.
Moreover, they also agreed on holding the 4th Ministerial Meeting on Family Farming and Rural
Development in November 2017, in Venezuela.
On the field of prevention and fight against corruption, it was agreed to continue fighting this problem
by promoting the dialogue and liaison between CELAC’s competent bodies. It was established to
follow-up the commitments discussed in the Special Meetings of Ministers and High Authorities on
Preventing and Combating Corruption, as well as complying with the Declaration of Panama, the
United Nations Convention against Corruption and the Inter-American Convention against Corruption.
They also scheduled, in Guatemala, the 4th Special Meeting of Ministers and High Authorities on
Preventing and Combating Corruption in order to continue pursuing ways to accomplish an essential
aspect of economic stability and national development and growth.
Concerning the empowerment of women and gender equity and equality, the Community conveyed
its aim of working towards the support of the Sustainable Development Goals and the Gender Strategy
developed in the 2025 CELAC FSN Plan. Furthermore, and with this goal in mind, the creation of a
monitory system was requested. Lastly, they summoned the 4th Meeting of the Working Group on the
Advancement of Women, coordinated by the Republic of El Salvador, the future Pro Tempore
Presidencies of CELAC as well as the host countries of the meetings.
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Concerning the goal of sustainable development, the Plan of Action declares its intent to achieve the
objectives proclaimed by the United Nations. However, this time a more economical and practical
approach is taken through the reference to the Addis Ababa Action Agenda (AAAA) on Financing for
Development. Its tasks are:
to follow-up on commitments and assess the progress made in the implementation of the
Monterrey Consensus and the Doha Declaration; to further strengthen the framework to
finance sustainable development and the means of implementation for the universal post2015 development agenda; and to reinvigorate and strengthen the financing for development
follow-up process to ensure that the actions to which we commit are implemented and
reviewed in an appropriate, inclusive, timely and transparent manner43.
Cooperation was also addressed in Punta Cana to boost the CELAC South-South and Triangular
cooperation policy. South-South cooperation is undoubtedly a relevant issue in the Action Plan. The
United Nations High Level Conference on South-South Cooperation on the occasion of the 40th
Anniversary of the adoption of the Buenos Aires Action Plan was welcomed, but this was not the only
event taken as a reference. Indeed, the Intersessional Meeting of the Committee on South-South
Cooperation of ECLAC and the First Meeting of the Forum of the CELAC on Sustainable Development
were also took into account.
The role of the Working Group on International Cooperation is considered as a fundamental element
“to advance on the definition of a common framework and develop a regional strategy to influence
regional and global processes that promote access to international cooperation flows, and to face the
graduation process of middle-income countries; and the development of projects with a short and longterm impact44”, one of the core priorities of the Cooperation policy. Moreover, it was agreed to hold
the 5th Meeting on the Working Group on Cooperation and, in regard to regional and sub regional
organisms and mechanisms, the review of the Document on the Reflection about Convergence
between the mechanisms and organisms.

43
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Development, p. 1-2.
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CELAC Action Plan 2017, op. cit., p. 11.
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On the world drugs problem, CELAC convened the 4th Ministerial Meeting on the World Drugs Problem
and compromised to comply with the United Nations General Assembly on the World Drugs Problem
(UNGAS) 2016 and the Declaration of Santo Domingo.
In Punta Cana, it was reaffirmed the CELAC disposal to continue implementing the Decade of the Latin
American and Caribbean People of African Descent Action Plan and agreed to meet in the 3rd Meeting
of the Working Group on People of African Descent during 2017.
In the infrastructure chapter, the 2nd Ministerial Meeting on Infrastructure for the Physical Integration
of Transport, Telecommunications and Border Integration was convened during the first semester of
the same year and they reaffirmed their commitment with the issue.
The Heads of State and Government also reasserted their commitment regarding education and
culture, environment, energy, climate change, production and industrial development, employment,
disaster risk management and science technology and innovation. Therefore, meetings about the
aforesaid matters were convoked in order to promote dialogue and mutual path towards common
goals.
In relation to the CELAC’s external relations, the monthly meetings in multilateral fora like the United
Nations are to be continued. Secondly, they agreed on keep up with the development of extra-regional
relations and decided to keep holding Ministerial Dialogues of the CELAC Open-ended Quartet with
the Extra-Regional Partners. Thirdly, the CELAC-EU relation was also taken into account. Indeed, they
decide to convene the 3rd CELAC-EU Summit of Heads of State and Government and continued
implementing the common agreements. Lastly the Heads of State and Government continued
strengthening the relations with China, Russia, India, Korea and Turkey.

3 AN EVALUATION OF CELAC’S PERFORMANCE AT THE LIGHT
OF EULAC FOCUS’ ANALYTICAL FRAMEWORK
In August 2019, CELAC seems very unlikely to continue being taken as an adequate counterpart of the
EU for bi-regional relations. In fact, its capacity to become a viable and more or less effective forum
of regional concertation can be seriously questioned. The explanation of this negative performance
will become clearer after the discussion in Section 2.2 of the next Chapter; indeed, CELAC seems to
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have exacerbated the weaknesses of Latin American integration that will be discussed there by
applying our Analytical Framework and that I simply summarize now for the purposes of completing
this chapter:
-

Not taking sufficiently into account the preconditions (or the lack of them) for regional
integration and cooperation.

-

Lack of a well-articulated set of objectives.

-

But choice of instruments.

-

With the result, concerning the dimensions of integration, that the advances in the external
dimension (Sanahuja’s actorness) and adaptability (by including new topics as a reaction to
internal and international developments) do not compensate at all the absence of effective
content and the lack of strength.
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CHAPTER 2.2 REGIONALISM IN LATIN AMERICA

1 REGIONALISM IN THE AMERICAS
1.1 THE “NEW” REGIONALISMS
In 2005, Roberto Bouzas published in Revista de la CEPAL a penetrating critical discussion of the socalled “new – or open, in another version- regionalism”

45

. Two years later, also in a CEPAL

publication, Pedro da Motta Veiga and Sandra Ríos46 coined the expression “post-liberal regionalism”
and critically examined, on its basis, the present and likely future of regional integration/cooperation
in the Americas.47 Veiga and Ríos end their study with the following final considerations:
“Uma característica essencial do regionalismo tal como ele se expressa na América
do Sul hoje é o fato de sua emergência estar vinculada a uma crítica ampla ao
paradigma liberal que inspirava não apenas as iniciativas de integração intraregionais durante os anos 90, mas também grande parte da agenda doméstica de
política econômica nos países da região. Essa crítica se faz a partir de um ponto de
vista que pretende traduzir a emergência, na cena política de vários dos países da
região, de forças sociais que até então teriam sido excluídas ou marginalizadas.
O ressurgimento do nacionalismo econômico como matriz de políticas e a “politização”
das agendas econômicas externas de vários países da região são conseqüências
diretas daquela característica que tipifica o fenômeno do regionalismo pós-liberal na
América do Sul. Esse oscila entre uma agenda integracionista de cunho
“desenvolvimentista” —que tem dificuldades para lidar com a agenda da
45
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liberalização comercial— e uma agenda claramente anti-liberal e de formação de
coalizões de países afins ideologicamente.
Nessas circunstâncias, a convivência entre experiências de integração dos anos 90 e
iniciativas típicas da corrente década tende a ser particularmente difícil, embora
teoricamente ela seja viável no caso da CSAN. Se o paradigma do regionalismo pósliberal não for capaz de se impor em uma iniciativa que é por definição regional e por
isso inclui países que não compartilham da visão que o sustenta, o mais provável é
que ele “busque abrigo” em iniciativas alternativas —mas de pouca ou nenhuma
expressão econômica e política, como a ALBA— ou no MERCOSUL, hoje mais receptivo
O regionalismo pós-liberal na América do Sul: origens, iniciativas e dilemas 42 às
hipóteses básicas do pós-liberalismo. Mesmo nesse caso, a convivência entre os dois
modelos não será fácil e sua evolução estará diretamente condicionada pela evolução
política doméstica dos países-membros.
Os cenários que se desenham para a integração sul-americana não podem ser, nesse
quadro, muito otimistas. Num quadro de forte “politização” das agendas de política
comercial e dos projetos de integração, dificilmente algum tipo de articulação
virtuosa entre a herança integracionista dos 90 e as novas iniciativas ocorrerá. O
paradoxo é que fatores objetivos e políticos fazem com que a agenda intra-regional
se torne cada vez mais relevante e diversificada para os países da região. Do ponto
de vista político, a diversidade de modelos nacionais aumenta o risco de conflitos e
tensões relacionadas a temas que ganham importância em função da
interdependência econômica entre os países da região, como os temas comerciais,
energéticos e de investimento. Trata-se pois, na ótica política, de mitigar riscos.
Do ponto de vista econômico e dos objetivos de desenvolvimento, a diversificação de
vetores “reais” da interdependência entre os países da região sugere que há uma
agenda da integração sulamericana que, sem desconsiderar a dimensão comercial,
deve agregar outros temas de cooperação econômica. A ótica, nesse caso, é de
geração e aproveitamento de oportunidades.
O exercício prospectivo desenvolvido nesse trabalho sugere que, apesar da
prevalência de cenários que não podem induzir ao otimismo quanto às perspectivas
da integração regional nos marcos do “regionalismo pós-liberal”, não se deve excluir
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a hipótese de emergência de um cenário favorável ao projeto sul-americano. A
emergência de tal cenário permitiria abordar, com visão ao mesmo tempo estratégica
e pragmática, uma diversificada agenda de temas econômicos em que a solução
regional agregaria valor quando comparada a soluções nacionais, bilaterais ou subregionais”.

1.2 THE NEW REGIONALISMS IN MAINSTREAM LITERATURE
Bouzas and Veiga/Ríos analysis were internalized by mainstream literature. In 2008, José Antonio
Sanahuja examines, in CRIES´ 7th Anuario de la Integración, the evolution of regionalism in the
Americas, from “open regionalism” to “post-liberal regionalism”.48
And ATLANTIC FUTURE, through Ayuso and Gardini,49 extends the examination to 2015. Concerning
the historical evolution of regionalisms in Latin America and the Caribbean, they say:
“The definition of regionalism, its varieties and evolution - in Latin America and the
Caribbean and elsewhere - has consistently prompted intense debate (Schmitter, 1991;
Hurrell, 1995; Hettne and Soderbaum, 1998; Vayrynen, 2003; Gomez-Mera, 2008).
In this paper regionalism is understood as an umbrella concept that encompasses a set
of

distinct

although

intertwined

phenomena.

Following

Andrew Hurrell´s

conceptualization (1995), and for the sake of argument and space, we will focus on
two specific dimensions:

Sanahuja, J. A. (2008-2009). Del “regionalismo abierto” al “regionalismo post-liberal”. Crisis y cambio en
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Caribe, nº 7, p. 11-54. Retrieved from http://www.cries.org/wp-content/uploads/2010/05/anuario-integracion2008-2009.pdf.
Este texto, says the author, es una versión abreviada y actualizada del capítulo “La integración regional, los
proyectos bolivarianos y la Unión de Naciones Suramericana (UNASUR), en VV AA (2008), Anuario
Iberoamericano 2008. “La revolución bolivariana”, Madrid, Instituto Español de Estudios Estratégicos (IEEE),
Ministerio de Defensa, Cuaderno de Estrategia nº 139.
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1. Regional interstate cooperation: “the negotiation and construction of interstate or
intergovernmental agreements or regimes” (ibid, p. 42).
2. State-promoted regional integration: “specific policy decisions by governments
designed to reduce or remove barriers to mutual exchange of goods, services, capital,
and people” (ibid, p. 43).
The word integration (integración) is very much used interchangeably with regionalism
and/or cooperation in Latin American political, media, and even academic discourse
and accounts. However regional integration is strictly speaking only a specific aspect of
the more general phenomenon of regionalism. From a legal perspective regional
integration only occurs when there is a transfer of sovereignty from the state
governments to international institutions. That is the supranational structure that
characterizes the European regional integration but is not the case of Latin American
institutions. Regionalism in LAC evolved in a different and eclectic way along different
waves of regionalism.
There are three different periods in LAC regionalism (Altman, 2015): the developmentalist
regionalism (1950-1970s); the open regionalism (1980s-1990s) and the 21st century
regionalism, which is currently under construction (Ayuso and Villar, 2014). The first
wave related to the national industrialisation process through the imports-substitution
model (ISI). This kind of regionalism was conceived as a defensive system against extraregional industrialized markets, through the creation of a larger regional market. This
model included the Central American Common Market (CACM), the Latin American Free
Trade Association (LAFTA), and the Andean Pact.
Good results were obtained at the beginning and intra-regional trade grew from 6% to
12% in 6 years (Tussie, 2011). However, the huge differences among the national
economies, the impossibility for some members to comply with the LAFTA tariff
reduction schedule, and the worldwide crisis of the early 1970s led to a flexibilisation of
the regional projects. In the 1980s, under the debt crisis pressure a less structured and
more flexible regionalism, based mainly on bilateral and sub-regional agreements was
developed (CEPAL, 2012). The Latin American Integration Association (LAIA) replaced
LAFTA and was established as an “umbrella” organisation under which member states
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could sign commercial integration agreements compatible with the General Agreement
on Tariffs and Trade and later on World Trade Organisation commitments.
In the 1990s the so-called “open regionalism” appeared as a pro-liberalisation process to
make the economies more flexible to place them in the interconnected world economy.
This model was linked to the so-called Washington Consensus which aimed at trade
openness, de-regulation and privatisation of the LAC economies (Bouzas, 2009).
Regional integration was understood as a tool to promote international competitiveness
and increase the bargaining power towards industrialised countries (Sanahuja, 2007).
MERCOSUR was created in 1991 and the Andean Community (CAN), the Central American
Integration System (SICA) and the Caribbean Community (CARICOM) substitute previous
initiatives adopting the open regionalism. Yet, this model collapsed with the end-of-thecentury crises2 (CEPAL, 2012), leaving behind job losses and increased poverty in the
region.
The beginning of the 21st century marked the emergence of a new generation of Latin
American regionalism. These developments have been captured in different ways by
different scholars: post-liberal regionalism (Sanahuja, 2007 and 2010; Da Motta and Ríos,
2007) is used to emphasise a more political and less commercial driven approach;
post-hegemonic regionalism (Tussie and Riggirozzi, 2012) underlines the greater
autonomy of the new LAC regional projects, especially from US traditional hegemony;
strategic regionalism emphasises the increasing globalization and interdependence
challenges; finally Van Klaveren adopted the pragmatic expression heterodox regionalism
(Van Klaveren, 2012) stressing the lack of a common pattern. Examples of this third wave
are: the Bolivarian Alliance for the Americas (ALBA, 2004), the Union of South American
Nations (UNASUR, 2008), the Community of Latin American and Caribbean States (CELAC,
2011) and the new reforms that took place in SICA and MERCOSUR to strengthening the
institutions and incorporate new competences in political issues. A common feature of
this regionalism could be the flexibility and the stress on social policies and not merely on
trade-related issues. However, the trade-focused integration processes have not been
abandoned. A clear example of this is the Pacific Alliance created in 2012 by Chile, Peru,
Colombia and Mexico. Today there is a regional multilateral structure composed of
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several layers, which are inter-related, generating synergies and cooperation links,
but also competition and tensions (Nolte, 2013)”.
And they continue with a comparative analysis of the Dynamics of Regionalism in Latin America and
the Caribbean and the European Union:
“In this section we focus on three aspects: first, how to explain the high number of
competing regionalisms in LAC; second, how to explain the variety and sometimes
divergence of regional visions and policies; third, how structural constrains as well as
different modes of societal interactions make the EU’s regional scenario and construction
very different from the LAC ones.
First, the high number of regionalisms in Latin America and the Caribbean can be
explained with reference to political-ideological and geographic factors. On the political
plane, different societal interactions, different senses of belonging and identity as well
as different state agreements and projects coexist. In addition, the variety of economic
and political interests present in the continent, as well as differences in ideology and
regional visions gave rise to a number of alternative regionalisms (Tussie, 2009). For
example, economic interests towards the Asia-Pacific and a preference for open
economies and free trade gave rise to the Pacific Alliance, while the rejection of US
interference and the excesses of capitalism as well as a preference for endogenous
development prompted the creation of ALBA. The competing aspirations at regional
leadership o f Venezuela and Brazil facilitated ALBA and UNASUR respectively
(Burges, 2007).
Geographically, complexity is due to the institutionalised forms of cooperation at three
different geographic levels: hemispheric, regional and sub-regional (Portales, 2013). LAC
countries are engaged in regionalist projects in the large region of the Americas, together
with Canada and the United States at hemispheric level through the Organisation of
American States (OAS), the Inter-American Development Bank or the failed attempt to
create a Free Trade Area of the Americas. At the LAC regional level, perceived regional
commonalities and identities led to the creation of the Community of Latin American and
Caribbean States (CELAC). At the sub-regional level, many other examples exist: UNASUR,
CAN, MERCOSUR, CARICOM or the Pacific Alliance. This paper will not cover hemispheric
arrangements but will focus on regionalist or sub- regionalist initiatives that only
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comprise LAC countries. But it can’t be ignored that the hemispheric model and the interregional European one have been competing in LAC and that other extra-regional actors
have joined this competition, particularly China.
In comparative terms, the number and variety of regional projects available in Europe
and LAC marks a stark contrast between the two regions. In Europe, in spite of
different visions of what and how European integration ought to be, the EU is essentially
the only real game in town. It has widespread competences, membership and legitimacy.
Other trade or political cooperation projects exist but are either subservient to or
compatible with the EU. In Latin America a number of competing regional integration
initiatives and organisations share the landscape. This results not only in fragmentation
but often in quite divergent policies and ideological stances that make even regional
coordination problematic. Some of these sub-regional institutions compete for members,
representation, resources and allegiance in LAC.
Second, how to explain then this variety and fragmentation of visions and policy
choices? Three factors can represent or constitute a minimum common denominator at
the regional level: the stance of the region toward (the) major international player(s),
the question of regional leadership, and a common economic and development policy
or model (Gardini, 2010). LAC and European responses to these three key issues have been
very different and this difference largely accounts for the uniqueness of the European
case as well as for the fragmentation and divergence of the LAC scenario.
The stance towards the international leading power(s) is crucial as it largely defines the
positioning of a region in international affairs and alliances. In LAC there is no unique
regional posture toward the world major power, the US, which is so close and so relevant
to the region. The relationship with the US varies from mildly competitive in commercial
terms with MERCOSUR, to inconsistent or elusive (UNASUR), to ideologically
confrontational (ALBA). This is not the case in Europe. When the European Economic
Community was established, the regional unit of reference was not Europe but Western
Europe because of the Cold War. In that context, the US was unquestionably an ally for
all the six founding members. No single member attacked verbally or otherwise the US or
questioned the support of the others for Washington. Between the then EEC and the US
there was a ‘shared blend of institutions’, namely liberal democracy and market economy
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(Toje, 2008). The Atlantic alliance produced a first minimum common denominator that
contributed to the stability and identity of the newly formed community. Now NATO
remains the foundation of the collective defence of EU members, even if the European
Security and Defence Policy (ESDP) increased the capability to perform independently
crisis management operations. By contrast, in today’s Latin America, deep divisions
separate those states supporting or accepting the US leading role and values, friendship
or alliance, and those questioning the US, its leadership, models and philosophy. The
creation of the South American Security Council within UNASUR and the Declaration of
South America as a Zone of Peace are part of this contestation strategy.
The role of the regional leader or paymaster supposedly gives cohesion and drive to a
truly regional project. In the European case the situation has been and still is relatively
simple as no country has played a clearly dominant lead and no huge structural
economic and demographic asymmetries exist among the major members. Indeed, the
European project has been built on an implicit convergence on the issue of leadership (or
absence of it) and relations among members: the assumption of equality and reciprocity
(Mc Allister, 2010; Hayward, 2008). If one country could be indicated as the EEC/EU
primus inter pares this would probably be Germany. However, although Germany has
become Europe’s economic ‘center of gravity’, it has never reached a position of
hegemony or dominance (Lankowski, 1993:11). Its power has remained ‘constrained
and contained’, especially at the regional level, and Germany’s position in Europe can
be described as one of ‘asymmetric interdependence’ (Bulmer, 1993:75;87).
Although the German leadership increased in the context of the Eurozone financial crisis
since 2008 and the role of the Bundesbank has been key to face structural
weaknesses of the European Central Bank, its room for manoeuvre is limited due to the
danger of destabilization of the Eurozone (Bibow, 2012).
All this is not applicable to the LAC case because of Brazil’s disproportionate political,
economic and demographic weight in the region as well as for Mexico´s peculiar
vicinity to the US. While Brazil is by now considered indispensable to any meaningful
regional integration, several Latin American countries look at Brazil with suspicion and
often question Brazilian regional initiatives fearing marginalization. Yet no clear
counterbalance to Brazil is firmly established or acknowledged. In turn, Brazil has been
ambiguous on its own leadership, using it at convenience but being reluctant to accept,
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and even less to pay for, the associated political and economic costs. The few instruments
created, such as the Structural Fund of MERCOSUR (FOCEM) represent a tiny amount
when compared with Brazil's trade surplus with the region and Brazil’s preference to use
funds from its own national development bank (BNDES) for regional cooperation rather
than joining the South Bank promoted by Venezuela.
The economic and development model is arguably what unites a regional group of
countries and gives it a common purpose and unity of vision and intent. Capitalism and
free trade have been the pillars of the European economic development, together with
an effort at social cohesion. All members, founding or late comers, accepted these
principles and collaborated with one another to pursue it. The economic models proposed
by the LAC regional blocs are not only divergent but in some cases incompatible if facts
were to follow literally political declarations. Alternatively, and almost as a natural
consequence, no real development model can be adopted at the LAC level because of a
lack of consensus.
Third, a number of structural constraints and socio-political situations help to
understand how LAC regional processes are invariably very different in nature and depth
from the EU experience. Issues such as supranationality, asymmetries among members,
trade patterns regionally and globally, and the role of civil society mark the mode and
forms of institutions and interactions at the regional level.
The tension between intergovernmental and supranational approaches is a first case in
point. In all LAC regional projects there are forms of common institutions but they are
strictly intergovernmental and not supranational. Decisions are taken mainly by
consensus or unanimity and no decisions can be imposed by a majority. The so-called
Summit’s Diplomacy prevails in LAC (Rojas Aravena, 2012) and this is one of the reasons
why it is hard to further develop integration only based on intergovernmental decisions
without a push from the inside of the institution itself. The absence of bodies ensuring the
general interest and compliance with the agreements, the delay in the incorporation of
the common law into domestic law and the recourse to unilateral measures are other
challenges to integration deepening in LAC. Conversely, in the EU supranational and
democratic bodies were created in order to leave behind a basic Free-Trade Area to move
forward to a strong Custom Union and later a Common Market (Sanahuja, 2007).
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Another difference between EU and LAC regional integration processes is the low
commercial complementarities. In the EU intra-regional trade is around 60% and within
NAFTA it is near 55%. Whereas in LAC those figures are -in comparison- low, from
26% in MERCOSUR to 7.2% in the Pacific Alliance (CIDOB, 2015). These numbers are
partly justified by the particular features of LAC, based mainly on agricultural
products and mining, and heavily dependent on extra-regional manufactured products.
In the EU case, integration started precisely with the exchange and production of
goods. Integration is primarily expected to integrate the economies and trade of a region.
However today, LAC economies are surfing through the global crisis because of their
exports to non-regional emerging markets, so why trade regionally? LAC has tried to
foster intra-regional trade where it did not exist. While the EU or NAFTA were born as a
tool to manage existing interdependence, LAIA, the Andean Community, the SICA and
MERCOSUR were created to decrease dependence on extra-regional markets and to
induce a surge in intra-regional trade. But what if there is little to trade regionally and
more to gain extra-regionally?
The breakdown for individual countries is even more telling. According to WTO figures for
country profiles 2014, Germany, the largest European economy sent over 55% of its total
exports to the EU and received from the region more than 55% of its total imports. Even
the UK, the least Euro-enthusiastic country and the one historically most linked with extraregional markets, traded for almost 50% of the total with EU partners. By contrast, Brazil,
the largest exporter of MERCOSUR, has none of the remaining associates, individually or
as a group, among its first three trade partners which are the EU, China and the US. While
it is true that Brazil is the first commercial partner for Argentina, Paraguay and Uruguay
this may be misleading for MERCOSUR overall. In fact, Brazil represents 2/3 of
MERCOSUR’s trade, which makes the level of intra- regional trade pretty low overall. For
members of the Andean Community figures are even clearer, with Brazil, the US, the EU
and China representing well over 50% of the total trade of the region, where regional
associates lag far behind (WTO, 2015).
Another significant obstacle to further integrate the region is the lack of infrastructure.
The infrastructure deficit has been repeatedly identified as one of the impediments to
higher growth, increased productivity and the formation of productive chains. This is
further aggravated by low levels of investment when compared with other developing
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countries such as China (Barbero, 2013). Many LAC companies produce goods or obtain
raw materials at competitive price but the freight cost to regional or extra- regional
markets is high. Regional initiatives have been launched, both in South America
through the IIRSA program (Regional Infrastructure Initiative of South America) and
Central and North America (Mesoamerica Plan) to alleviate the deficit. These programs
are funded by national governments and development banks but also regional financial
institutions such as the Andean Development Corporation and the Inter-American
Development Bank, and extra-regional actors such as China and the EU itself.
Finally, while in Europe the role of civil society and the private sector was crucial at the
start of the integration project (Haas, 1958) and plays a central role today, in Latin
America integration is essentially a government affair and clearly reflects a top down
approach with a limited role for civil society. All regionalist projects were born as a
state-led project and remain so today. While it is important to acknowledge the
contribution of non-state actors to regional choices, ‘evidence demonstrates that state
preferences and institutions crucially mediate the influence of societal pressure on actual
state policy’ and that ‘societal pressure against cooperation was neither a necessary nor
a sufficient condition for states to defect from regional commitments’ (Gomez-Mera,
2013:199). Interestingly, this is true also for those projects like ALBA where civil society
and social movements supposedly have a central role in the institutional architecture of
the organization (Cusack, forthcoming, 2015). Ultimately, states are very central to many
regional integration projects in the developing world (Gomez-Mera, 2013:223) and one
could argue that after all this is the case in Europe too”.

2 AN ALTERNATIVE APPROACH IN TERMS OF EULAC FOCUS’
ANALYTICAL FRAMEWORK
The application of EULAC Focus’ Analytical Framework can usefully complete and revise this
mainstream analysis.
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2.1 PRECONDITIONS
By comparing EU and LAC regionalism, Ayuso-and-Gardini’s study includes some useful examination
of the (lack of) preconditions for regional integration in LAC:
-

Deep differences in political-ideological perspectives.

-

Differences in the stances towards the international leading power(s).

-

Brazil’s disproportionate political, economic and demographic weight in the region (and)
Mexico´s peculiar vicinity to the US.

-

Brazil’s ambiguity on its own leadership, using it at convenience but being reluctant to accept,
and even less to pay for, the associated political and economic costs.

-

Low economic integration and low commercial complementarities.

-

Limited role for civil society.

-

Lack of infrastructure.

For EULAC Focus’ purposes, it is necessary to add the lack of two additional essential preconditions
(precisely by comparison to the emergence of regional integration in Western Europe in the 1950s).
-

Absence of a terribly dramatic common history with repeated armed conflicts. I am not
referring only to the millions and millions of dead people in war but to something that is
always forgotten in Latin America (and too often in Europe): generalized hunger (during the
war and after-war periods and also during the great depression), not only among the poorest
segments of society but also in middle and upper classes. People tend to forget that it is not
by coincidence that the creation of the European Economic Community included, as an
“élément des équilibres fondationnels”, that of a common agricultural policy oriented to
guarantee a sufficient internal production50. It would not be erroneous to assert that death
and hunger (and the avoidance of a repetition of them in a new war) were the prime motors

50

As people forget that, even in the 1990s, it was not exceptional to discover that European bourgeois families

were keeping huge amounts of canned food piled in the cave... just in case.

D6.1_WP6-Dl-26_AnalysisEU-CELACRelations_v3_1_Final

84

November 2019

WP06-Dl-26

D6.1: EU–CELAC Relations

of Western European integration. Fortunately for them, this is not the case in LAC, but this
leaves regional integration without its more powerful driver.
-

Lack of a well-established and generalized culture of respect of the rule of law. The
“refoundation” of Western European political systems after the second world war (or after
the dictatorships in Spain and Portugal) were very wide and deep (as we shall discuss in
Chapter 3.3) and included this aspect (respect for the rule of law, strengthened, of course, by
the historical lessons learned when the law is replaced, as a mechanism of social cohesion, by
the use of force). As we shall see in Part III, the Court of Justice of the European Communities
has had an enormous weight and played a decisive integrative role in European integration in
its “golden years” without having any enforcement power. This would be unthinkable in LAC
because of the lack of political culture concerning the respect of the rule of law.

2.2 OBJECTIVES
“Old” regionalism had a solid economic/ideological/political foundation: Prebisch/CEPAL well known
economic theory.51
“New - or post-liberal, or 21st century- regionalism” lacks a well-articulated set of objectives. It lacks
the equivalent of the very powerful high-level political objective of the European process in the 1950s:
to contribute to avoiding the repetition of tragic armed conflict. And it lacks second-level clearly
identified objectives because, in the absence of the Prebisch/CEPAL economic/ideological/political
foundation, there is never an absolutely convincing argument on why regional integration is better
than the approximation to extra-regional powers (be it the US or, now, China) or, simply, running alone
(as Chile does with the applause of most influential circles). We shall discuss this further in Chapter
2.3.

2.3 INSTRUMENTS
Mainstream literature does not emphasize this point. The failure of Regional integration in Latin
America (not in the Caribbean52) must be attributed to the bad choice and use of instruments. Our
Analytical Framework distinguishes four types of instruments: Legal rules, Public activities, Budgetary
51

See https://biblioguias.cepal.org/prebisch_en/home.

52

As indicated in Chapter 1.1 Regional integration in the Caribbean has been (rightly) conceived as a process of

regional institution building. We shall come back to this in Chapter 3.3.
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redistribution and Diplomatic instruments. The third is clearly inapplicable in Latin America: Public
budgets are too small and internal inequalities too big in each country in order to envisage a real
budgetary redistribution between countries of the region or of a sub-region.53 What matters is the
bad choice and combination of the other three, and the bad use of the legal/political/institutional
“instruments to apply the instruments”. We shall discuss this in more detail in the next chapter, but
some general considerations can already be advanced.
In general, it can be asserted that regional integration in Latin America has moved or ranged between
two hypertrophies that, furthermore, tend to be contradictory: the hypertrophy of legal rules and that
of the use of the diplomatic instruments, while not making an adequate use of what, in all likelihood,
could have been the best way forward for integration: Public activities (even funded by national
budgets).
The hypertrophy in the production of legal rules is particularly remarkable in the case of MERCOSUR,
as we shall see in the next chapter. It combines, in what is only an apparent paradox, with the lack of
a tradition of respect of the rule of law. I say “apparent paradox” because, at the end, both are
intimately related: there is no need to worry about the first (the hypertrophy in the production of legal
rules) precisely because no one cares much about the respect of the rules that are enacted (but often
without even entering into force, as we shall see when discussing MERCOSUR secondary law).
Diplomatic instruments, and in particular Presidential Diplomacy and Presidential Summits, can be a
very useful instrument of integration, as we have seen in Chapter 1.1 if they give the necessary political
impulse to the process or they are adequately accompanied by civil society encounters. But they risk
interfering with the normal operation of the process and becoming routine exercises of banquets and
photos. The best example of the first risk is, as we shall see in the next chapter, in Central American
integration, the interference of “ambitious Presidential mandates” that annul lengthy efforts of
coordination at lower levels of the process.
Concerning “the instruments for the instruments”, a misleading version of EC/EU integration has been
preached for decades by European experts as the only way to regional integration. And this has been
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The existence of MERCOSUR’s FOCEM (https://focem.mercosur.int/) must be noted as an exception, but does

not invalidate the argument, in particular because of its small scale. According to FECOM’s own presentation in
2015 (https://focem.mercosur.int/docs/FOCEM_es.pdf) only 1.000 million dollars in 10 years.
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learned and internalized by their Latin American disciples, with disastrous effects for Latin American
integration:
-

I say “misleading version” because the sermon has abused, as I have already mentioned, the
distinction

“intergovernmental-supranational”

making

“supranationality”

the

only

characteristic of EC/EU integration. We shall see in Part III of the study that this is completely
erroneous.
-

As a result, the sermon intends to convince audiences that what characterizes “true
integration” is the existence of an institution more or less equivalent to the institution that
according to the preacher incarnates EC/EU supranationality; i.e. the European Commission.
This dogma necessarily leads regional integration in LAC to a dead-end: in political systems
characterized by extreme presidentialism (even more than by the prevalence of democratic
principles) it will never be possible to set up an institution like the European Commission.

-

And, as a concurrent result, the sermon completely misinterprets the role of the Council (i.e,
the Council of Governments) as an essential EC/EU institution because, in spite of its
“intergovernmental” composition it has the highest “supranational” nature as the institution
that has always created EC/EU secondary law.
As, in Latin America the “governmental power” or “the executive branch of government” is in
the hands of the President (as proved because Ministers are called “funcionarios”, something
that in Europe would be unthinkable), it is clear that a “Council of Governments” as the Council
of the European Communities (now of the European Union) is also unthinkable. However, it
would be perfectly possible to conceive a sort of “Presidential Council” bringing together the
Presidents of the participating States and operating more or less like the EC/EU Council, with
a permanent well-staffed and competent Secretariat. In this perspective, a mechanism typical
of the EC/EU Council could be adopted: the distinction between ‘A’ items and ‘B’ items in the
agenda of the Council:
o

‘A’ items are items to be approved, in principle, without debate because they
have already been agreed in the preparatory work at lower level.

o

´B´ items are items that, either because they have not been agreed at lower
level or because a greater visibility is to be given to them, require a debate at
the highest level.
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This very simple and effective mechanism allows the EU Council to cover a wide ground of
topics while responding to two needs:
o

Giving space to the technical, even technocratic, work characteristic of
integration processes; but

o

Giving also legitimacy to the decisions, which are finally “taken” at the higher
level, even if they are “made” at lowest levels.

2.4 DIMENSIONS
The use and abuse of Diplomatic instruments, and mainly of Presidential Summits, has allowed
regional and sub regional integration processes in Latin America to make some advances in terms of
Flexibility and Capacity of Adaptation (because each Presidential Summit is able to address any new
or urgent or fashionable topic or matter of concern) and in the External Dimension (allowing also for
Summits with other States or Regional or International Organizations). External dimension has also
been promoted by leading global actors when they have chosen “the region/subregion” as a
counterpart.54
However, the bad choice of instruments, just analysed, has been disastrous for the other two
dimensions of our Analytical Framework: Effective content and Strength.
-

We discussed in Chapter 1.1 that Content had to be evaluated in terms of “effective content”
and it was the result of multiplying width and depth: if one of the factors is zero, the result of
the multiplication is also zero. This is, unfortunately, the case with so many Declarations and
Plans of Action issued from Presidential Summits (or Summits with other international actors):
it’s very large breadth is reduced to zero, in terms of effective content, because of their zero
depth in the creation of legal obligations or the setting up of public activities whose
implementation would lead to changes in real social life.

And the inability to produce good and applicable and applied integration law has irremediably
endangered the strength of the processes, both at the level of politicians as at the level of public
opinion, which fails to perceive which benefits regional and sub regional integration brings to them.

54

It must remain clear that it is the powerful global player who ´chooses´ and not the LAC subregion. The EU

and the US, for example, chose Central America but not the Andean Community.
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OF

SUBREGIONAL

As discussed in the two previous chapters, CELAC cannot any longer be considered a viable and
effective partner or counterpart for the EU in EU-LAC relations. In order to provide elements for EULAC
Focus’ Plan of Action (Deliverable 6.4), this chapter examines the landscape of sub-regional integration
in LAC. It will consider first MERCOSUR, by far the more important integration process in LA. Secondly,
it will consider Caribbean integration. The Andean Community and Central America will be examined
at the light of the previous two chapters. EULAC Focus’ Analytical Framework will be applied all along.

1 MERCOSUR
In 2001 and 2002, The European Commission (DG Trade) commissioned an “In-depth analysis of
MERCOSUR integration”55. For the purposes of EULAC Focus, this very detailed study remains the best
reference and provides all that is needed for Deliverable 6.1. Therefore, this section is built exclusively
on its basis by simply summarizing it, at the light of EULAC Focus’ Analytical Framework, with only
some minor additions and updates.

1.1 PRECONDITIONS, INITIAL OBJECTIVES AND FIRST AND SECOND PERIOD
“Three factors converged in the mid-1980s to produce a major change in the political and
economic environment of regional integration in the Southern Cone. First, democratization in
Argentina, Brazil and Uruguay created new incentives to redress bilateral relations… Second,
the macroeconomic and regulatory crisis of Argentina and Brazil made evident the exhaustion
of a development model based on protection and widespread state intervention. The external
debt crisis also contributed to a perception of common challenges vis-à-vis the world economy.
Third, the proliferation of regional integration initiatives worldwide underlined the risk of

55

Bouzas R., Motta Veiga P., Torrent R. (2002). In-depth analysis of MERCOSUR integration, its prospectives

and the effects thereof on the market access of EU goods, services and investment. Observatory of Globalisation.
Retrieved

from

https://www.sciencespo.fr/opalc/sites/sciencespo.fr.opalc/files/in-

depth%20analysis%20of%20mercosur%20integration.pdf.
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marginalization and the potential contribution of regional cooperation to strengthen the voice
and muscle of the region in international affairs.
In this new environment the Argentine and Brazilian governments signed in 1986 the Programa
de Integración y Cooperación Económica (PICE), laying the framework for increased
cooperation on a sector basis (through, among other means, trade liberalization and
technological cooperation) … In 1988 the two governments signed a Tratado de Integración,
Cooperación y Desarrollo aimed at establishing a common market in a period of ten years. …
The foundations of MERCOSUR: the Acta de Buenos Aires and the Treaty of Asunción (199091)
The late 1980s witnessed the initial steps towards unilateral trade liberalization in Argentina
and Brazil, a process that speeded up in the early 1990s.56 The turn of the decade was also a
watershed for the predominant development model: market-oriented reforms gained growing
predicament in public debates and policy-making. This change in focus had a major impact on
regional integration initiatives: its major outcome was the signing of the Acta de Buenos Aires
in June 1990. The Acta adopted an approach to trade liberalization that emphasized an
automatic, linear and universal mechanism of tariff elimination. According to the agreed
schedule, by the end of 1994 Argentina and Brazil would apply 100% preferences over MFNs`
tariff rates on a reciprocal basis. The Tratado de Asunciónsigned in March 1991 extended these
commitments to Paraguay and Uruguay and created the Common Market of the South
(MERCOSUR).
The Tratado de Asunción included four mechanisms to move towards a common market,
namely: a) a Trade Liberalization Program (TLP) to be concluded by December 31st 1994; b) the
adoption of a common external tariff (CET) as of January 1st 1995; c) the coordination of
macroeconomic and sector policies and d) sector agreements to deepen and speed up the
liberalization of intra-regional trade flows. However, only the TLP included detailed
enforcement mechanisms. All member states undertook essentially the same commitments,
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Argentina implemented a trade liberalization program in the late 1970s, but it was abandoned after the financial

crisis of the early 1980s. The external debt crisis led to further increases in protection.
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except for a larger number of transitory exemptions and one additional transition year to reach
100% preferences over MFNs´ tariff rates in the case of Paraguay and Uruguay.
…
Transition towards the customs union (1991-94)
The period of transition towards the customs union was characterized by tensions emerging
from divergent macroeconomic policies and performances. The adoption of a currency board
in Argentina in 1991 brought inflation down and laid the basis for fast aggregate demand
growth. In the meantime, the Brazilian economy remained dominated by high volatility and a
disappointing growth performance. In this context bilateral trade imbalances rose sharply,
fuelling domestic demands for protection (especially in Argentina). Given the lack of flexibility
to tinker with tariffs, non-tariff barriers (NTBs), private sector agreements and other ad hoc
initiatives (such as Brazilian purchases of Argentine wheat and oil) served as safety valves. The
rapid growth of Brazilian industrial exports to the region (particularly to Argentina), gave rise
to a significant domestic coalition in support of MERCOSUR. Higher Brazilian manufacturing
exports were heavily concentrated in sectors traditionally influential in foreign trade
policymaking (such as steel, chemicals, motor vehicles and textiles). For many of these
industries higher exports to the region was a partial compensation for the loss of domestic
market share as a result of unilateral and multilateral liberalization. Other governmental and
non-governmental actors (such as the legislatures and the trade unions) also took increasing
interest in MERCOSUR.
Despite rising trade disputes, intra-regional trade flows (particularly of industrial goods)
boomed between 1991 and 1994. By 1994 intra-regional trade flows accounted for 19% of
total foreign trade, as compared to 8% just three years earlier. In contrast to the PICE, the
period of transition towards the customs union confirmed an approach to regional integration
that can be described as “uncoordinated automaticity”. This approach eventually prevailed
over the guidelines adopted in the Acta de Las Leñas (June 1992). The Acta de Las Leñas
included a schedule to harmonize a set of critical domestic policies in areas where existing
policy asymmetries threatened to create insurmountable obstacles to market integration.
Despite its detailed commitments, the Acta de Las Leñas had very little impact.
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The Protocolo de Ouro Preto (December 1994) brought this period to a conclusion, postponing
the objective of a common market and focusing instead in the implementation of a customs
union. According to the agreed schedule, by year 2001 a CET should be in force for most of the
tariff schedule, while all transitory exceptions to intra-regional free trade should have been
phased out. The CET adopted in December 1994 was heavily influenced by the tariff structure
of Brazil, combined with transitory exceptions to accommodate divergent national production
and protection structures. For a set of sensitive products, a Régimen de Adecuación Final
established a schedule to reach intra-regional free trade by the end of the decade (see below
Sections 2.1 and 2.2).
MERCOSUR`s paradoxical “golden age” (1995-97)
Macroeconomic stabilization in Brazil after 1994 led to a sharp expansion of domestic
aggregate demand with significant spill-over effects on the rest of the region. This boosted
exports from partners such as Argentina, severely hit by the 1994 Mexican crisis. In addition,
macroeconomic stabilization in Brazil stimulated de facto convergence in macroeconomic
policy and performance, contributing to rapid trade growth. During this period Brazil and
Argentina benefited from a foreign investment boom that included the implementation of
regional restructuring strategies on the part of transnational firms in sectors such as motor
vehicles, food, chemicals, financial services and telecommunications. Progress towards policy
coordination, however, remained very modest.
In December 1995 MERCOSUR member states agreed a medium-term action plan christened
Agenda MERCOSUR 2000. The Agenda targeted for priority negotiations the consolidation and
“deepening” of the customs union, including services trade liberalization, government
procurement, tax harmonization, etc. During the 1995-97 “golden years", MERCOSUR
concluded two free-trade agreements with Chile and Bolivia and increased its activism in
international trade negotiations, signing a framework agreement with the European Union
and participating in the Free Trade Area of the Americas (FTAA) negotiations as a single entity.
Despite this generally favourable environment, MERCOSUR failed to make progress in tackling
national discretion on policy and regulatory issues. This was the case with macroeconomic
policy, but also with industrial, tax and investment policies. This led to blocked negotiations
and a credibility crisis about the effectiveness and relevance of MERCOSUR´s regulatory and
policy framework. No progress was made on the harmonization of policies for the so-called
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“special sectors” (sugar and motor vehicles), of policy-induced or structural asymmetries, on
the removal of non-tariff barriers (NTBs) or the free circulation of goods.
A number of economic and political factors help to account for the fact that the sizable increase
in the “political capital” of MERCOSUR during the 1995-97 period was not strong enough to
push member countries to make breakthroughs in the policy agenda identified in December
1995. First, after the initial progress in tariff elimination, the emerging agenda gained in depth
and complexity, demanding member countries more convergent views and preferences over
instruments and outcomes. That such shared views did not exist is confirmed by the contrasting
directions taken by national industrial and export promotion policies since the mid-1990s.
Second, the asymmetric interdependence that binds MERCOSUR member countries together
gave rise to divergent incentives to constrain national policy discretion and “deepen” economic
integration. Brazil, by far the largest MERCOSUR partner, traded intra-regionally only 15% of
its total foreign trade in 1996 (as compared to 33% for Argentina, 50% for Uruguay and 63%
for Paraguay). This relatively low level of regional interdependence, combined with a longstanding tradition of policy independence, was a major factor behind Brazil´s reluctance to
constrain national policy discretion.
Third, since foreign policy considerations played a key role in the engagement of Brazil in
MERCOSUR, the emergence of different views with Argentina over foreign policy priorities
reduced the former´s perception of net gains to be derived from regional cooperation. With
the expected trade-off between Argentina’s greater access to the Brazilian market and its
alignments on Brazilian views on foreign policy failing to materialize, Brazilian policy-makers
found few reasons to resign policy discretion or abide by collective disciplines. The expectation
that progress on the FTAA negotiations may create pressures to “deepen” MERCOSUR also
failed to materialize, as Brazilian trade officials saw the prospect of a hemispheric free-trade
area as distant and unlikely. This view was strengthened by the US Administration’s failure to
obtain fast-track authority from Congress.57

57

Perceptions began to change slowly after the Belo Horizonte summit of Western Hemisphere trade ministers.

However, by the time the FTAA process had gained credibility again, MERCOSUR was facing growing
difficulties to act together.
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Paradoxically then, MERCOSUR’s golden age led to a period of regulatory paralysis and a
credibility crisis. As the scope of the negotiating agenda widened, the ability to reach effective
compromises shrank. The difficulties faced by MERCOSUR were made evident not only by its
failure to deal effectively with the emerging “deepening” agenda, but also by its inability to
tackle more conventional issues, such as NTBs and enforcement of a CET.
Conflict escalation (1998-2000)
The East Asian crisis of 1997 sharply reduced the leeway enjoyed by MERCOSUR, based on
rapid output and foreign trade growth eased by abundant foreign finance. The Régimen de
Adecuación Final, scheduled to be concluded in December 1998 (one year later in the case of
Paraguay and Uruguay) was phased out as planned, but the economic slowdown led to
renewed tensions between the partners. After the devaluation of the Real in January 1999
trade tensions peaked.
The external negotiations of MERCOSUR with its LAIA partners also deadlocked. After
concluding two free-trade agreements with Chile and Bolivia, MERCOSUR failed to reach a deal
with Mexico and the Andean Community. The subsistence of bilateral preferential agreements
(in some cases even expanding pre-existing preferences, such as in the new bilateral pact
between Mexico and Uruguay) caused new “perforations” to the CET. These “perforations”
increased as a result of unilateral decisions and “embedded flexibility” (such as the
authorization to optionally increase the CET by three percentage points granted in 1998). The
“deepening” agenda made scant progress as well: MERCOSUR member countries signed a
Protocol on Trade in Services (December 1997), but its “value added” over the commitments
undertaken in the GATS three years earlier was the promise to liberalize services´ trade in a
period of ten years.
The sharp devaluation of the Real in January 1999 brought de facto macroeconomic policy
convergence between Argentina and Brazil to an abrupt end. Intra-regional trade contracted
sharply, and even though the much feared “invasion” of Brazilian goods into neighbouring
countries failed to materialize, trade conflicts and protectionist pressures increased,
stimulated by domestic recession and diving trade. These pressures were mostly dealt with
through ad hoc mechanisms such as private sector agreements, more aggressive
implementation of trade relief laws and other NTBs. Disclosure of some firms´ plans to transfer
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production facilities from high-cost Argentina to low-cost Brazil (most visibly in motor vehicles)
strengthened the perception of MERCOSUR as a zero-sum game.
The Agenda de Buenos Aires adopted in June 2000 aimed at re-launching MERCOSUR. The
Agenda embraced many topics, including macroeconomic coordination; investment, export
and production incentives; special customs regimes; external relations; market access issues;
implementation of the CET; trade relief and competition defence; and institutions. Member
countries agreed on a standstill on new restrictions to intra-regional trade. However, the
immediately enforceable decisions gave green light to practices incompatible with the customs
union, such as the authorization to maintain imports-duty drawbacks (extended until
December 2005) or to continue to enforce domestic trade defence laws (originally extended
until December 2001, but later on postponed). Most of the remaining issues required
additional negotiations, which eventually proved inconsequential. In the vast majority of cases
the deadlines were missed and thus extended at the Florianópolis summit of December 2000.
58

MERCOSUR in a stalemate (2001-?)
During year 2001 regional events were dominated by the marked deterioration of economic
conditions in Argentina, a fact that stimulated unilateral policy decisions and deepened the
disarray of the customs union. In March 2001 an emergency economic program included
unilateral changes to the tariff structure (Argentina was waived temporarily from its CET
obligations in June 2001), sector tax and trade benefits and a dual exchange rate system for
exports and imports (abandoned after the devaluation of the peso). As a result, the customs
union approach to regional economic integration became increasingly challenged in Argentina
as well as in other countries, such as Uruguay. Conflicting views as to the pace and rhythm of
other multilateral or regional negotiations (such as the FTAA) also surfaced openly. In response
to this renewed pressure in June 2001 the CMC created a special group in charge of reassessing
the CET. Member countries also agreed to convene the Trade and Investment Consultative
Council created by the “4+1 agreement” (Rose Garden Agreement) between the US and
MERCOSUR signed in June 1991.

58

The major achievements of the Florianópolis summit were an agreement on indicative macroeconomic targets

and approval of a Regional Regime for the Motor Vehicles Industry.
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The full-fledged economic crisis of Argentina since December 2001 has placed MERCOSUR on
hold. However, even in this critical context there were some positive signs during 2002. First,
the new Argentine government reversed the tariff changes unilaterally introduced in 2001,
enforcing the CET again. Second, the Central Banks of Argentina and Brazil restored suspended
reciprocal credit lines to facilitate bilateral trade. Third, a Permanent Court of Appeal for
dispute settlement and a Technical Secretariat to assist in the negotiations were finally created,
following protracted negotiations. Lastly, Argentina and Brazil agreed to “clean the table” on
pending trade disputes and made quantitative restrictions on automotive trade more flexible
to enable Argentina to increase its duty-free exports to Brazil. These piecemeal agreements do
not constitute a major change in course but may lay the basis for constructive negotiations in
the context of a renewed political commitment. The fact that new governments will take office
both in Argentina and Brazil in 2003 may help to re-invigorate MERCOSUR and to focus on
priority policy issues”.

1.2 MERCOSUR’S INSTITUTIONAL DEFICIENCIES: A PERMANENT FEATURE
Regionalist jargon in LAC and elsewhere has introduced “asymmetries” as a more
sophisticated term than “differences in…” and a fit-for-all explanation of failures in regional
integration processes. It is usually overlooked that MERCOSUR could be set up precisely
because of the difference in size and power between Brazil and the other three members: that
was an essential precondition. On the basis of it, and as just quoted, a clear overall objective
oriented the whole process: the trade-off between access to the big market (Brazil) and
alignment with the big power’s (i.e. Brazil again) orientations in foreign policy.
However, this overall objective is fragile and requires a lot of accompanying factors to keep its
validity and effectiveness. It requires first of all, as very often mentioned, a clear Brazilian will
of acting as a “benevolent hegemon”, something that is not easy in the case of Brazil’s internal
and international context.
But it also requires the right choice of instruments and a very adequate institutional set-up. And
this is usually left aside while for EULAC Focus’ purposes it becomes essential. However, the
2001-2002 study for the European Commission emphasizes this point.
The legal and institutional nature of MERCOSUR: I. MERCOSUR’S law
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MERCOSUR was created in 1991 by a short Treaty (the Treaty of Asunción) that defines its
objectives, principles and instruments and lays down its institutional structure. It includes five
annexes that established: a) an automatic, linear and generalized program of elimination of
intra-zone tariffs, b) a system of rules of origin, c) a transitory system of intra-zone safeguards,
d) a timeframe for the setting up of a dispute settlement mechanism and e) ten working groups
to promote the coordination of specific economic and sector policies. All provisions in the
Annexes would be in force exclusively during a “transitory period” to end on December 31st,
1994. Before this date a new permanent institutional structure had to be defined as well as
definitive procedures for decision-taking.
The original intention and the conventional interpretation of the Treaty of Asunción had been
to draft a “framework treaty” to be filled up by “secondary” legislation. This “secondary”
legislation would be produced by MERCOSUR organs. However, the process has not worked as
intended. First, some of the more relevant pieces of “filling up” legislation produced by
MERCOSUR organs (the protocols on competition, services or investment) are not really
“secondary” legislation but primary law (i.e. international treaties added to the Asunción
Treaty and approved following the same procedures) (see Annex 2.VI). Since they are
international treaties, they are not subject to the procedure of internalization discussed below,
but to usual ratification mechanisms. This practice is overseen by most studies of MERCOSUR
institutions.
Second, … there seems to be a number of strictly legal misconceptions in the approach used to
produce “secondary” legislation. …
The nature of MERCOSUR’s secondary law is not easy to ascertain. Since the regional academic
and political debate has been clouded by misunderstandings on the nature of “regional
integration law” in general and on the nature of European Community law in particular, some
preliminary considerations concerning regional integration and EC law may thus be useful.
Many of these misunderstandings are based on the concept that regional integration law (or
EC law at least) is a kind of “tertium genus” between the “law for the States” and the “law for
individuals”. This approach mixes the issue of the creation of obligations for States with that
of applying the law to (or making its effects being felt by) individuals. This obscures one of the
major challenges for regional integration law, namely: that of creating obligations for States,
the substantive content of which will eventually apply to individuals.
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The notion of “supranationality” as the distinguishing feature of European integration has
aggravated the misunderstanding. The distinction between “supranationalism” and
“intergovernmentalism” as referring to the existence or not of an international mechanism to
produce law that obliges States independent of a national act of acceptance, ratification or
internalization has been mixed up, on the one side, with the issue of the composition of the
bodies or institutions that create such law and, on the other, with the effects of such law upon
individuals.
In effect, while NAFTA is a perfect example of “intergovernmentalism” in the sense of absence
of an autonomous mechanism for new law creation (i.e. any new NAFTA law –or a modification
of the existing one – must be the result of a new Treaty), the EC Treaties cannot be simply
considered as its “supranational” opposite. The EC Treaties do certainly create a supranational
mechanism of law production, but the Treaty itself is an international treaty that, like NAFTA,
imposes a wide ranging set of obligations on Member States without any intervention of
supranational institutions, but simply as a result of the acceptance of those obligations by each
Member State.
When there is a supranational mechanism of law creation, the nature of the law depends
neither on the specific composition of the institutions producing it nor on the procedures that
these institutions follow. The supranational nature of EC law is not altered by the fact that the
Council (an intergovernmental body) is the institution that enacts it (on the basis of a proposal
of the Commission and with variable degrees of participation of the Parliament). Similarly, the
nature of EC law remains the same whether the Council acts by unanimity or by majority voting
(and still remains the same whether it is the Council or the Commission that produces
implementing legislation).
Once “integration law” has been created and has entered into force, the question of its direct
applicability to individuals remains open. The conventional interpretation of EC law in informed
circles in MERCOSUR is that all EC law is immediately applicable. This is not correct. Indeed,
this is only the case with regulations. Neither directives nor primary law (the Treaties) are
immediately applicable. The EC legislates mainly through regulations in certain areas (trade
policy, fisheries, agriculture, monetary questions), while in others (such as in the harmonization
of national legislation) it does so through directives (that are not immediately applicable).
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At last, the issue of the “direct effect” of a piece of international/supranational legislation (in
the sense of making possible “to invoke a legal provision before a jurisdiction”) is different, in
general and in the specific case of EC law, from that of its “direct applicability”. There are EC
legal provisions that are not directly applicable to individuals but that can be invoked in
national or community jurisdictions. Others are neither immediately applicable nor have direct
effect.
EC directives, for example, are not directly applicable to individuals. However, since EC law has
the vocation of being or becoming a “law for the individuals”, the states are obliged not simply
to “apply” them but to “transpose” them, i.e. to produce a piece (or pieces) of national
legislation embodying the normative content of the directives in order to make sure that such
content “is delivered” to individuals in the very same conditions and with the very same
attributes of any other piece of national legislation. The European Court of Justice (ECJ) has
systematically rejected the plea made by Member States that they “already apply the directive
in all specific cases”. Instead, what the ECJ has focused on is whether the national legislation
necessary to give the directives “full applicability” to individuals exists or not.
However, provisions included in EC directives have, in some cases, direct effect even if they are
not immediately applicable. When its content is clear, precise and unconditional, a provision
can be invoked before a jurisdiction to challenge national legal provisions contradicting it (only
in this sense “direct effect” exists). It must be underlined that the European Court of Justice
does not recognize direct effect to whole pieces of legislation but to specific provisions. The
reason is that the direct effect of a norm does not depend on the formal nature of the act -as
immediate applicability does- but on the substantive content of a provision.
The nature of EC directives is best explained, for the purposes of comparing it with the nature
of MERCOSUR legislation, by means of an example. Consider a directive on the use of pesticides
in agricultural production that replaces a more permissive previous one: the directive is
adopted on December 31st, 1995 and sets a deadline for transposing it into national legislation
by December 31st, 1998. The directive, as “law for the States”, enters into force immediately
on January 1st, 1996 (or at a later date if it is so established). The obligation for member states
is that of having into force a piece of national legislation applicable to individuals by December
31st, 1998 at the latest.
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Each piece of national legislation transposing the directive will set a date for its entry into force.
That date can be earlier than December 31st, 1998, but not later. The typical situation will thus
be that most member states will have their national pieces of legislation enforced before the
target date (or by that date at the latest). If a member state does not have its national
legislation in place by that time, it will be in violation of EC law. Yet this fact will not prevent
other members from being in conformity with Community law, “giving life” through national
legislation to the directive´s legal content.
This logic is quite different from that prevailing in MERCOSUR. Indeed, the exact nature of
MERCOSUR’s “secondary” law was unclear during 1991-1994. This is the reason why Articles
38 to 42 of the Ouro Preto Protocol (1994) tried to clarify it. Article 40 states that, in order to
achieve the simultaneous entry into force in all member states of MERCOSUR’s legislation,
MERCOSUR’s legal acts will only enter into force 30 days after MERCOSUR’s Administrative
Secretariat has notified that they have been internalized by all Member States59.
In Article 40 two issues seem to overlap. One is that of entry into force of MERCOSUR legislation
as law for the States. The other is the applicability of MERCOSUR legislation to individuals. Such
overlapping may give rise to three different interpretations. Consider a resolution of the
Common Market Group with the same content as the above-mentioned EC directive. One
possible interpretation is that given by the third arbitration award in the dispute between
Argentina and Brazil on safeguards (2000). The resolution enters into force only when it has
59

“Con la finalidad de garantizar la vigencia simultánea en los Estados Partes de las normas emanadas de los

órganos del MERCOSUR previstos en el artículo 2 de este Protocolo, deberá seguirse el siguiente procedimiento:
i)

Una vez aprobada la norma, los Estados Partes adoptarán las medidas necesarias para su incorporación
al ordenamiento jurídico nacional y comunicarán las mismas a la Secretaría Administrativa del
MERCOSUR;

ii)

Cuando todos los Estados Partes hubieren informado la incorporación a sus respectivos ordenamientos
jurídicos internos, la Secretaría Administrativa del MERCOSUR comunicará el hecho a cada Estado
Parte;

iii)

Las normas entrarán en vigor simultáneamente en los Estados Parte 30 días después de la fecha de
comunicación efectuada por la Secretaría Administrativa del MERCOSUR, en los términos del literal
anterior. Con ese objetivo, los Estados Parte, dentro del plazo mencionado, darán publicidad del inicio
de la vigencia de las referidas normas por intermedio de sus respectivos diarios oficiales.” (emphasis
added).
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been transposed by all member states (i.e., incorporated into national law) and all the required
notifications have been made. In the meantime, the resolution has entered into force neither
as law for the States nor as law for the individuals.
A second interpretation is that given by the fourth arbitration award on the dispute between
Brazil and Argentina on antidumping measures on poultry (2001). This interpretation, taken
over by other awards later on, accepts that the resolution is not applicable to individuals
because that must be simultaneous in all member states and requires the already outlined
transposition and notification procedures. However, the fourth award establishes that
member states have the obligation to internalize the norm before the date set (December 31st,
1998) and can be challenged by other member states for not doing so. Some analysts have
argued that this interpretation brings MERCOSUR law back towards the EC precedent on the
nature of directives. This, again, is not correct. Indeed, even in this interpretation, the
resolution does not enter into force until it has been incorporated into national law by all
member states. Consequently, if by December 31st, 1998 the new resolution has not been
internalized by all member states (and therefore it has not entered into force), the pre-existing
resolution (more permissive in the use of pesticides) will remain in force. As a result, it is this
previous resolution (and the national legislation internalizing it) which must be applied by all
member states, including those that have already internalized the new norm and would be
ready to apply it! If those member states that “have done their homework” and internalized
the new resolution applied the more restrictive one, there would be a contradiction between
MERCOSUR's legal order (in which the old resolution would remain in force) and the national
legal order in which the new resolution would already apply. Rights indirectly granted to
producers by the former MERCOSUR's legislation (still in force) would be violated by the new
national law.
The third interpretation would be equivalent to that of EC directives. In that case the entry into
force of MERCOSUR legal acts would be independent from the existence of national legislation
internalizing its content and making it applicable to individuals. To our knowledge this
interpretation has only been suggested by Cozendey (2001) and, in spite of its ingenuity, it is
difficult to sustain on the basis of the present drafting of Ouro Preto Protocol’s Article 40 and
the interpretations already given to it. In any case, no arbitration award has gone so far in this
direction.
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Three final considerations may help to elucidate the nature of MERCOSUR’s “secondary” law.
First, the distinction between the second and the third interpretation is blurred when:
a)

all member states have internalized MERCOSUR legal acts. On the contrary,
the difference is manifest when some member state is not fulfilling its
obligations.

b)

the example taken is a provision that: a) gives rights to individuals instead of
restricting them and/or b) is a provision de minimis not prohibiting member
states to enact more liberal provisions. Again, the differences are manifest in
the case of a provision that restricts individual rights as compared to the preexisting legislation.

The second consideration is that the difference between the second and the third
interpretations is also evident as regards the dynamics of the law of integration. According to
the second interpretation, the effective application of the new norm must wait until the more
reluctant state has moved forward. Exactly the opposite happens according to the third
interpretation: the new law comes into life in the real world from the moment when the more
enthusiastic state has transposed it.
Finally, the difference between both interpretations is also clear from the standpoint of the
content and the effects of an arbitration or judicial decision declaring the violation of a member
state obligation to internalize or transpose new legislation. However, a thorough discussion of
this point exceeds the limits of this study.
The legal and institutional nature of MERCOSUR: II. MERCOSUR´s institutional system
The Asunción Treaty created two decision taking bodies, the Common Market Council (CMC)
and the Common Market Group (GMC, from Grupo Mercado Común). In 1994 the Ouro Preto
Protocol created a third one, the MERCOSUR Trade Commission (CCM, from Comisión de
Comercio del MERCOSUR). Above them, although not formally established, periodic
“Presidential Summits” would provide strategic direction to the integration process.
All MERCOSUR organs are composed by ministers and officials employed in national
governments and administrations (for a more detailed analysis see Annex 2.VII). Apart from a
Secretaría Administrativa with limited logistic and secretarial tasks, there is no organ or
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bureaucracy independent from national administrations. National officials combine their
participation in MERCOSUR organs with their routine tasks in national administrations. This
means that MERCOSUR has no functional equivalent to EU member states´ Permanent
Representations in Brussels.
Initially, this organizational approach intended to prevent the isolation of regional decisiontaking organs from national Administrations and agencies ultimately charged with the
internalization of legislation and policy implementation. The approach seemed justified by the
poor results obtained by previous regional integration experiences in Latin America, where
“integration bureaucracies” de-linked from member states politics and national services
engaged in commitments and produced legislation and policies that were never (or only very
partially) implemented at the national level.
From a legal and political standpoint, the three MERCOSUR organs are equivalent in the sense
that they assemble representatives of member states´ governments. However, lower ranking
organs such as the GMC and CCM are not simply preparatory working groups of the higherranking institution (the CMC). They can certainly “pass upwards” unsolved issues, but they also
have the power to adopt legal acts without referring them to the CMC (i.e. the Ministers). In
effect, while the CMC adopts decisions, the GMC adopts resolutions and the Trade Commission
issues directives, all of which share the same legal nature. This is also a very important
difference between the structure of MERCOSUR and that of the Council of the European Union.
The Council also has a three-tiered structure composed by: (a) the Council –or “Councils”-; b)
the Coreper – Committee of Permanent Representatives- and other high-level committees or
groups; and c) the working groups. However, in the EU Council all decision-taking power is
concentrated at the highest ministerial level, which means that all decisions agreed at a lower
level must pass through the Council, even if there is no debate (mechanism of the “A points” in
the Council’s agenda).
Moreover, each one of the two lower ranking bodies (GMC and CCM) has its own structure of
auxiliary technical groups. This is a type of organization prone to create overlapping and even
inconsistent decisions. There have been two attempts to clarify and re-organize this structure
(one in 1995 and the other in 2000 –CMC Decision 59/00), but with very little success.
Another important difference between the composition of MERCOSUR and EU Council’s bodies
is that while in the former there are several representatives from each member state (two in
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the CMC and four in the GMC and in the CCM), in the latter only one individual represents each
member state government, independent of the number of individuals accompanying him or
her in the delegation. The experience of the EU Council seems to confirm that the multiplication
of “seats at the table” is directly proportional to the inability to accept responsibility for difficult
decisions and inversely related to the effectiveness of the decision-making process.
The highest-ranking organ, the CMC, is composed by the Foreign Affairs and Economy
Ministers, with the general coordination falling in the hands of the former. The participation
of the Economy Ministers tried to make sure that the integration process did not become a
mere diplomatic exercise and that CMC decisions, many of them on economic issues, were
effectively implemented. In principle, the CMC meets in ordinary session semi-annually and the
Presidents attend the meetings at least once a year (in practice all presidential summits have
been semi-annual). Considering the extension of the agenda, the frequency of CMC meetings
seems too low. This is particularly the case for an integration process that was supposed to be
filled up by “secondary” legislation.
The effectiveness of CMC meetings decreased progressively during the nineties. The
Presidential Summits, that at the start-up of MERCOSUR played a very important function as
orientation and signalling events, gradually lost credibility as implementation failed to
materialize and divergences became more open. Even if the so-called “presidential diplomacy”
sometimes served to unlock negotiations, it over-exposed and weakened the Presidents,
particularly when the follow up of decisions was insufficient or simply non-existent. Moreover,
“presidential diplomacy” was not strictly a MERCOSUR political instrument, but a bilateral
mechanism used by Argentina and Brazil to which the two smaller partners had almost no
option but to acquiesce.
The GMC was given three main and different functions: a) to prepare CMC meetings and
decisions; b) to implement CMC decisions; and c) to adopt legislation (resolutions) and to
organize, by means of SGTs (Subgrupos de Trabajo), the technical work necessary to move
integration forward. At the start-up of MERCOSUR, the GMC and the activities of the SGTs
stimulated personal knowledge and mutual trust among national officials, contributing to the
development of motivation and team spirit. Consequently, they helped to the advancement of
negotiations and their acceptance by national agencies. Since the mid-1990s, however, the

D6.1_WP6-Dl-26_AnalysisEU-CELACRelations_v3_1_Final

104

November 2019

WP06-Dl-26

D6.1: EU–CELAC Relations

effectiveness of the GMC decreased as a result of the increasing number of questions that
found neither a “political” solution at a higher level nor were solved at SGT’s “technical” level.
The reason behind the creation in 1994 of the CCM was the need to manage day-to-day
problems related to intra-zone trade and to implement common trade policy instruments. To
assist the CCM in this endeavour, ten Technical Committees (CT) were created. The CCM was
conceived as the institutional locus in which foreign trade national officials would meet and
interact regularly. However, during some periods the CCM was unable to fulfil even its
minimum statutory requirement of meeting once per month. Eventually, the CCM and its CTs
suffered the same problems that caused the loss in efficiency of the GMC and its SGTs.

The Ouro Preto Protocol also created two consultative bodies: the FCES (Foro
Consultativo Económico y Social) and the CPC (Comisión Parlamentaria Conjunta).
The FCES assembles nine members from each member state representing business,
workers and consumers. Actually, the FCES has been more a vehicle of ex post
communication of decisions already adopted by MERCOSUR organs than an
instrument of ex ante participation. In this sense, the FCES compares unfavourably
with the experience of FTAA negotiations, where private sector involvement is
relatively well organized and anticipatory.
The CPC has also had a very modest role. On the one hand, the CCP has not
contributed with either proposals or technical advice. On the other, it has been unable
to block (or even react to) unilateral measures by some member state Parliaments
manifestly contrary to MERCOSUR law (such as Argentina´s unilateral exclusion of
sugar from intra-zone trade liberalization). The CPC has also failed to contribute to
solve the problem of delays in internalization of MERCOSUR law when the latter
requires legislation adopted by Parliament.

1.3 MEASURING MERCOSUR ON THE DIMENSIONS OF INTEGRATION
In terms of our Analytical Framework and summarizing:
-

MERCOSUR, as mentioned in the previous chapter for the whole Latin America, lacks some of
the strong preconditions for regional integration that existed in Western Europe and
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elsewhere. One of the main preconditions is a very paradoxical one: the difference in size and
power in favour of Brazil.
-

As mentioned also in the previous chapter, regional integration in Latin America lacks a wellarticulated set of economic objectives. The set of objectives on which MERCOSUR was based
was fragile: the trade-off between access to the Brazilian market in exchange for alignment
on Brazil’s foreign policy. It became not-operational very early and no other well-defined set
of objectives has replaced it.

-

The choice of instruments has been absolutely wrong:
o

First, it has hypertrophied its production of legal rules.

o

But, secondly, its mechanisms of law production have been ill-conceived and work
and are applied very deficiently.

o

And it has left aside Public common Activities that would have brought the process
closer to the citizens and the economic operators and would have created a sense of
concrete common endeavour.

o

And Presidential Diplomacy has been completely disconnected from the day-to-day
of integration.

-

Therefore, while trying to show a great adaptability and flexibility by tackling all sort of issues,
it has lacked strategic focus. It has tried to gain content; but, again, without strategic focus
and forgetting that what matters is not producing new law but applying it in order to mould
reality: this is what gives depth. It has also had some advances in the external dimension, but
the realities of the world in the 21st century have proven how unrealistic were the initial
aspirations of becoming, under the leadership of Brazil, a leading global power. And, finally,
and above all, its performance in terms of strength has been extremely poor, both at the level
of ruling elites and general population, and both at the level of regional institutions and at
that of constituent member states.

-
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2 CARIBBEAN REGIONALISM60
2.1 PRECONDITIONS
Caribbean Regionalism is grounded in a set of relatively favourable preconditions.
First, during the colonial era, the United Kingdom administered the islands they dominated through
regional arrangements, such as the Windward Islands and Leeward Islands Federation and later the
West Indies Federation (WIF- 1958-62). When the WIF collapsed with the first independences, the
Caribbean Free Trade Agreement (CARIFTA) followed and finally evolved into the Caribbean
Community (CARICOM) in 1973.
Secondly, regional integration is felt by many as a necessary imperative for Caribbean small states. It
allows them to coordinate their efforts in functional areas, such as health, education, disaster
management, sports and culture. It enables them to engage in collective diplomacy as they navigate
the rough waves of the international system. Economic integration can provide an enlarged market
for goods and services and promotes the free movement of goods, services, capital and labour to
arrest chronic problems of unemployment and under-employment and build human capacity in the
region. Security cooperation is vital as the region seeks to collectively confront increasing security
threats in a world of multiple complexities.

2.2 CARICOM -AND CARIFORUMAt present, CARICOM has 15 Members:
Nine are considered less developed countries (LDCs)
Antigua & Barbuda
Belize
Commonwealth of Dominica
Grenada

60

This section benefits from the contribution of Dr. Wendy Grenade, Head of Department at UWI’s Cave Hill

Campus, Barbados. Of course, only the author is responsible for the text.
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Republic of Haiti
Montserrat (British Overseas Territory)
Federation of St. Kitts & Nevis
St. Lucia
St. Vincent & the Grenadines
And six are designated as More Developed Countries (MDCs):
Commonwealth of the Bahamas
Barbados
Co-operative Republic of Guyana
Jamaica
Republic of Suriname
Republic of Trinidad and Tobago
Furthermore, it has 5 associates, all of them British Overseas Territories: Anguilla, Bermuda, British
Virgin Islands, Cayman Islands, Turks and Caicos Islands
Concurrently with CARICOM, an international organization with legal personality created by the Treaty
of Chaguaramas in 1973 (revised in 2001), a Forum of 16 Members exists (CARIFORUM), comprising
all the members of CARICOM except Montserrat, plus Cuba and the Dominican Republic. All of them,
except Cuba, are the counterpart of the European Union and its Member States for the Economic and
Partnership Agreement.

2.3 OBJECTIVES
CARICOM original goals were:
-

to change the centuries-old pattern of dependent under-development in the Caribbean
countries
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-

to overcome the conditions of under-employment and agricultural backwardness; and

-

to enhance the effective sovereignty of member states of the region and the selfdetermination of its peoples.

In order to reach these goals, the specific objectives were:
1. Economic integration (through a Common Market);
2. Functional Co-operation and common services in non-economic areas such as health,
education and transportation; and
3. The co-ordination of foreign policies of member states.

2.4 INSTRUMENTS AND DIMENSIONS
CARICOM relied heavily on diplomatic action but was also able to develop public common activities.
In a first period (1973-1989), CARICOM member states were able to gain relative success in the area
of functional cooperation and had mixed outcomes in the realm of foreign policy coordination.
Contrariwise, the area of economic integration lagged relatively behind.
In evaluating this performance, it must be taken into account that CARICOM has had to grapple with
a confluence of external and internal challenges in its quest to achieve development through regional
integration. To begin with, CARICOM was established in 1973 on the heels of a global recession. And,
established during the Cold War, CARICOM member states were divided during the 1970s and 80s and
adopted what was referred to as ‘ideological pluralism’. Jamaica’s democratic socialism, the Grenada
Revolution and Guyana’s cooperative socialism created rifts within CARICOM and Heads of
Government did not meet for six years (1976-81).
Despite setbacks, CARICOM was able to achieve modest gains in its early phase.

Functional Cooperation
The founding Treaty oriented clearly CARICOM towards institution-building. Its article
21 established already a series of CARICOM agencies:
Caribbean Disaster Emergency Response Agency (CDERA);
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Caribbean Meteorological Institute (CMI);
Caribbean Meteorological Organisation (CMO);
Caribbean Environmental Health Institute (CEHI);
Caribbean Agricultural Research and Development Institute (CARDI);
Caribbean Regional Centre for the Education and Training of Animal Health and
Veterinary Public Health Assistants (REPAHA);
Assembly of Caribbean Community Parliamentarians (ACCP);
Caribbean Centre for Developmental Administration (CARICAD);
Caribbean Food and Nutrition Institute (CFNI),
and allowed the Conference of Heads of Government to create other regional entities.
And article 22 recognized as “Associate Institutions of the Community” a series of entities with
which the Community enjoys important functional relationships, and which contribute to the
achievement of the objectives of the Community:
Caribbean Development Bank (CDB);
University of Guyana (UG);
University of the West Indies (UWI);
Caribbean Law Institute / Caribbean Law Institute Centre (CLI/CLIC);
the Secretariat of the Organisation of Eastern Caribbean States;
and such other entities as may be designated by the Conference of Heads of State.
Foreign Policy coordination
CARICOM played an important role in the negotiations for the ACP Conventions between the
European Community and its Members States and ACP countries. It also practiced collective diplomacy
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in the GATT, UNCTAD and UN Conference on the Law of the Sea frameworks, trying to capitalize its 14
votes. And it helped to promote Caribbean nationals to head leading organisations (e.g.
Commonwealth and ACP). Finally, CARICOM assisted with Guyana-Venezuela and Belize-Guatemala
territorial disputes.
The OECS
Furthermore, despite the staggered steps to integration at the CARICOM level, the Organisation of
Eastern Caribbean States (OECS) was established by the Treaty of Basseterre which was signed on June
18th 1981 by seven Eastern Caribbean Countries - Antigua and Barbuda, Dominica, Grenada,
Montserrat, Saint Kitts and Nevis, Saint Lucia, and Saint Vincent and the Grenadines. The OECS
countries inherited a currency from the defunct WIF and capitalized on their ‘inheritance’ to establish
institutions such as the Eastern Caribbean Central Bank.

2.5 MANAGING THE TRANSITION
Following the implosion of the Grenada Revolution in 1983, CARICOM Heads met in Nassau, Bahamas
in 1984 and sought to chart a new pathway to revitalize CARICOM. The Grand Anse Declaration
followed in 1989 where it was decided to establish a Caribbean Single Market and Economy (CSME)
as well as a West Indian Commission (WIC).
The WIC Report in 199261 was a landmark report. It revealed that:
“The overwhelming consensus – with the exception of the Bahamas – is that West Indians as
a whole believe that their economic, social, cultural and diplomatic future lie in achieving a
single force in international affairs, and a community within which their diversity is preserved
but through which their voice is strengthened, their fortunes improved and their creativity
recognized” (West Indian Commission, 1992, pp 24-25).
The WIC Report also noted that the majority of people seemed to despair that they would see fullscale West Indian political unity in their lifetimes.

However, there was a general wish that the

machinery and procedures for achieving closer integration should be revitalized and reformed. The
Report also found that a gradualist approach was adopted. The failure of the Federation 1958-1962
61

West Indian Commission (1992). Time for Action. Black Rock, Barbados.
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may have influenced this approach. However, the gradualist approach did not match the people’s
expectations. According to the Report, “…the great mass of people believe that CARICOM has been
much more a failure than a success”. The problem was manifested in the fact that CARICOM had
become associated with “inordinate delay and indecisiveness, with bureaucracy, with meetings which
generate rhetoric and paper but spur little action that makes a difference” (West Indian Commission,
1992, p. 34; 56).
Lack of common institutions was also cited as a critical weakness of CARICOM. The Report stressed
that there was at the time no institution which implemented CARICOM law. As a result, it was difficult
to create a legal sphere for the Community. The Commission noted that a slow evolution of consensus
building techniques had taken place, but that this was no substitute for putting in place institutions
which enable the Community to function as one when agreement was reached. Although the
CARICOM Secretariat had administrative responsibility, decisions taken were at the mercy of the
member states. Consequently, the Report cited ‘failing to follow through’ as a major weakness of
CARICOM.
However, the report cited successes in functional areas and put forward a series of recommendations
under the lemma “Time for Action”.
CARICOM adopted some of the recommendations of the WIC. The more significant one, at least from
an institutional EU – LAC perspective, is probably the setting up in the CARICOM Secretariat of a
“Caribbean Regional Negotiating Machinery”, now transformed into an Office of Trade Negotiations62.

2.6 A NEW STAGE: 2005 – PRESENT
Three new developments provided impetus for CARICOM. The Caribbean Single Market (CSM) was
launched in 2005, the Caribbean Court of Justice (CCJ) was established in 2006 and Security was added
as the fourth pillar to CARICOM’s institutional architecture in 2010.
When taken together, the CSM, CCJ and Security cooperation have added new dimensions to
regionalism in the Caribbean.

62

See

https://caricom.org/about-caricom/who-we-are/our-governance/about-the-secretariat/offices/office-of-

trade-negotiations.
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Although the CSM is still bedevilled by challenges – diseconomies of scale, undiversified
economies, multiple currencies, transportation difficulties, issues of xenophobia, etc – the
reality is that, from a legal perspective, the Caribbean Community can be considered ONE
single market. However, the legal framework must be made operational, and Caribbean
citizens and firms must really internalize it.

-

Shanique Myrie vs Government of Barbados (2013)63 and other CCJ cases, demonstrate the
power of a regional court to advance regionalism.

-

Similarly, there are possibilities in the security realm. The CCCCC (Caribbean Community
Climate Change Center) in Belize, the CARICOM Implementing Agency for Crime an Security
(IMPACS), the Regional Security System (RSS) between the OECS and Barbados, the Caribbean
Public Health Agency, the Caribbean Disaster Management Agency, among others, are
enhancing Caribbean security to ward off the multidimensional security threats that the
region faces.

There have certainly been recent challenges in the area of foreign policy coordination. The question
of Venezuela continues to undermine solidarity among CARICOM states. Tensions also exist between
the OECS and CARICOM. The OECS has forged relatively deep levels of regionalism at the sub—subregional level with an economic and monetary union. The 2011 revised Treaty of Basseterre gave
rights to OECS nationals that go beyond that which is provided in the 2001 Revised Treaty of
Chaguaramas. For example, there are no restrictions on OECS nationals moving throughout the OECS,
while this is still unfinished business in CARICOM.
Looking to the future, the enormous dimension of common challenges can contribute to strengthen
Caribbean regional integration. Climate change and attendant environmental threats demand
cooperation, solidarity and partnerships within and beyond CARICOM. Resilience has become a
regional challenge, more even than development has always been. But there is a sort of collective
Caribbean spirit that is instinctively resilient.

63

Judgment of 4 October 2013, Shanique Myrie v the State of Barbados, CCJ 3 (O.J.).
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3 THE ANDEAN COMMUNITY AND CENTRAL AMERICAN
INTEGRATION
3.1 CENTRAL AMERICAN INTEGRATION
Introductory Remarks. Preconditions, Objectives and history
Apparently, Central American integration lies on good preconditions: geography, common history,
language and culture, similarity in the political systems as well as in size. Therefore, it is not surprising
that a process of regional integration flourished very early in the sub-region. Nevertheless, this should
not lead us to forget that Central American integration lacks two of the very essential preconditions
discussed in the previous chapter: a) The existence of well-consolidated “Estados de Derecho” with
an acceptable degree of generalized respect for the rule of law; b) The existence of sufficient public
budgets not dependent on import duties.
A study published by CEPAL in 2011 64 gives a good introductory overview of Central American
integration and of the change in its objectives:
La integración centroamericana, cuyos años formativos ocurrieron hacia fines de los años
cincuenta y especialmente a partir de la suscripción del Tratado General de Integración
Económica Centroamericana en diciembre de 1960, se concibió, entre otros aspectos, como un
proceso dirigido a favorecer la industrialización de la subregión en su conjunto, al promover el
comercio dentro de la misma. En el artículo I del Tratado General de Integración Económica,
que formalmente creó el Mercado Común Centroamericano (MCCA) entre Costa Rica, El
Salvador, Guatemala, Honduras y Nicaragua, se establece que “los Estados contratantes
acuerdan establecer entre ellos un mercado común que deberá quedar perfeccionado en un
plazo máximo de cinco años a partir de la fecha de entrada en vigencia de este Tratado. Se
comprometen además a constituir una unión aduanera entre sus territorios.” Asimismo, los
países centroamericanos se comprometían a perfeccionar una zona de libre comercio para
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todos los productos originarios de sus respectivos territorios y a adoptar un arancel externo
común.
El razonamiento en el que se basaba planteaba que los mercados nacionales eran de
dimensión demasiado reducida como para impulsar una industrialización eficiente, mientras
que una sustitución de importaciones con base en el mercado subregional podría generar
economías de escala razonables. Lo destacable es que en la integración centroamericana se
reflejaba el paradigma en boga en los años cincuenta: la erección de barreras arancelarias
para proteger a las industrias nacientes, con cierta dosis de intervención estatal en apoyo a los
empresarios industriales, pero con un enfoque subregional. Ese apoyo daría lugar al primer
ejemplo exitoso de integración latinoamericana, bajo la forma de una protección común frente
a terceros —mediante un arancel externo común—, incentivos fiscales acordados en conjunto,
financiamiento mediante un nuevo banco subregional, y el desarrollo de la infraestructura
física para respaldar la producción y el intercambio comercial dentro de Centroamérica
(Rosenthal, 2006).
A pesar de las expectativas surgidas a partir de este tratado, en las siguientes décadas el
esfuerzo de los diferentes países se concretó básicamente en perfeccionar una zona de libre
comercio y establecer un arancel externo común, lo que contribuyó a un dinamismo notable
del comercio inicialmente, a lo que se unieron inversiones intrasubregionales posteriormente.
Después de la crisis económica y política en Centroamérica en la década de los ochenta, y
asociado a las negociaciones de acuerdos de paz en tres países, en 1991 hubo cambios
institucionales en la integración centroamericana. En ese año Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua y Panamá suscribieron el Protocolo de Tegucigalpa. Con éste
se estableció y consolidó el Sistema de la Integración Centroamericana (SICA) como el marco
institucional de la subregión, mientras Panamá se incorporó como estado miembro. En 1992
los presidentes de El Salvador y Guatemala firmaron un acuerdo de Libre Comercio entre sus
territorios, con el compromiso de formalizar una Unión Aduanera. Éste es el hecho principal
que llevó a los países centroamericanos a suscribir, el 29 de octubre de 1993, el Protocolo de
Guatemala al Tratado de Integración Económica Centroamericana, y a crear el Subsistema de
Integración Económica, integrado por Costa Rica, El Salvador, Guatemala, Nicaragua y
Honduras. Dichas naciones se comprometieron a alcanzar la unión económica, de manera
voluntaria, gradual, complementaria y progresiva, al responder a las necesidades de los países,
pero sobre los fundamentos de que “la integración económica es un medio para maximizar las
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opciones de desarrollo de los países centroamericanos y vincularlos más provechosa y
efectivamente a la economía internacional” (Artículo 1). Asimismo, acordaron establecer las
diferentes etapas a seguir en el proceso de integración económica. En primer lugar, se fijó un
compromiso de mejora de la zona de libre comercio (Artículo 7), para llegar finalmente a
constituir una Unión Aduanera entre sus territorios (Artículo 15).
La puesta en marcha del SICA el 1° de febrero de 1993, como sistema articulador de la
integración centroamericana, marcó el inicio de una nueva etapa, en la que la política
económica, tanto interna como subregional, reveló la gradual pero progresiva transición hacia
el nuevo paradigma de la globalización. En especial, se entró a un nuevo período de
desgravación arancelaria —la mayor parte de las veces de manera concertada, pero en
algunas ocasiones determinados países aceleraron su liberalización comercial al margen del
arancel común previamente acordado— y a políticas económicas que privilegiaron el acceso y
la competencia en mercados extrarregionales aún más que el aprovechamiento del espacio
económico interno. El objetivo de la integración se amplió entonces al pasar de la dimensión
del mercado centroamericano a la del mercado mundial, con la intención de elevar la
competitividad y generar empleos de mayor calidad y productos de exportación con mayor
valor agregado, pero sin eliminar la preferencia subregional. Este esfuerzo por conciliar la
integración con la “apertura” a nuevos miembros —denominada por CEPAL (1994) como
“Regionalismo Abierto”—, debe concebirse como un proceso en marcha que aún no concluye.
Institutional shortcomings
However, the study fails to emphasize, as most literature on the topic, some of the main institutional
characteristics of Central American integration, which are precisely those that can explain its failures.
First, the existence, in practice, of two parallel systems: the Sistema (general) de Integración
Centroamericana (SICA), with its Secretaría in San Salvador, and the Sub-sistema de Integración
Económica Centroamericana, with its Secretaría (SIECA) in Guatemala. It would be erroneous to
construe the second as really a sub-system of the first. On one side, because it does not work like this,
as any good connoisseur of (or anyone having worked for) both systems immediately understand. But
also because it was not initially conceived like this. The drafting of the Protocol of Guatemala setting
up the second is very carefully drafted in order not to “hang” if from the Protocol of Tegucigalpathat
created the first, the SICA, but from the initial Treaty of 1960, from which the Protocol of Tegucigalpa
hangs also. Therefore, two independent tracks are clearly established from the very beginning:

D6.1_WP6-Dl-26_AnalysisEU-CELACRelations_v3_1_Final

116

November 2019

WP06-Dl-26

D6.1: EU–CELAC Relations

TOMANDO EN CONSIDERACION: que los seis Estados son signatarios del Protocolo de
Tegucigalpa de 13 de diciembre de 1991, que crea el "Sistema de la Integración
Centroamericana" como marco jurídico e institucional de la integración global de
Centroamérica, y que dentro del mismo la integración económica constituye un subsistema;
…
RECONOCIENDO: que el Protocolo de Tegucigalpa suscrito el 13 de diciembre de 1991 y las
directrices presidenciales han dado una nueva dinámica al proceso de integración y, a su
vez, el Tratado General de Integración Económica Centroamericana suscrito el 13 de diciembre
de 1960 ha permitido avances en diversos campos, los cuales deben preservarse y
fortalecerse, siendo necesario readecuar sus normas a la realidad y necesidades actuales del
proceso de integración regional;
…
POR TANTO: deciden suscribir el presente Protocolo al Tratado General de Integración
Económica Centroamericana, suscrito en la ciudad de Managua, Nicaragua, el día 13 de
diciembre de 1960, que se denominará Protocolo de Guatemala.

Secondly, because both Protocols (Tegucigalpa and Guatemala) create simply institutional
frameworks that are empty of legal obligations for States or of rights for individuals and economic
operators. In theory, regional institutions could produce secondary law, but only a few politically unimportant pieces of it have been really enacted.
Thirdly, there has been a bad choice of the instruments of integration. The process has not prioritized
public common Activities (or the setting up of Regional agencies, as CARICOM) but has worked
essentially on the basis of Diplomatic Instruments. They have worked at two levels: a) that of the
Presidential Summits, Plans of Action and “Mandates”; b) that of the activities conducted at the level
of the Secretarías, very often on the basis of funds provided by international donors, including the
EC/EU, at the risk of getting lost in Consultancy Reports that fill, unread, the shelves of the Secretaría’s
premises (sic). And when the work promoted by the Secretarías and the second level bodies and
groups of the two integration systems begins to have some really positive effects, there is the risk that
an unexpected “Presidential Mandate” issued of some Summit derails that work.
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Some policy-oriented Conclusions for EULAC Focus purposes
Central American integration has very insufficiently advanced in the dimensions of strength and
effective content (in particular in the sub-dimension of depth). And in the dimension of flexibility and
capacity of adaptation, the sudden appearance of new “Presidential mandates” has simply created
confusion. As a result, it is very difficult to defend that, in their external dimension, the two systems
of Central American Integration (the general -SICA- and the specifically economic -with SIECA-) can
become the right partners of the European Union. And there is the risk that efforts (and funds)
addressed to them are kept prisoners of the bureaucracies in the two Secretarías (and their
clientelistic circles) without reaching the populations.
The EU could operate, alternatively, with other sub-regional partners. The best example at hand is
certainly the CSUCA (Consejo Superior Universitario Centroamericano), which, launched in 1948, is
older that the Tratado de Integración from 1960, is well consolidated and has an undisputed legitimacy.
Other sub-regional partners should be looked for (or promoted).

3.2 THE ANDEAN COMMUNITY
Introductory remarks
The introductory paragraph of the previous sub-section could be rephrased and applied to the Andean
process: Andean integration lies on good preconditions: geography, common history, language and
culture, similarity in the political systems as well as in size. Therefore, it is not surprising that a process
of regional integration flourished very early in the sub-region. Nevertheless, this should not lead us to
forget that Andean integration lacks one of the very essential preconditions discussed in the previous
chapter: The existence of well-consolidated “Estados de Derecho” with an acceptable degree of
generalized respect for the rule of law. The Andean Community is the paradigmatic example of the
negative effects of intending to export the “European model” to regions, sub-regions and states with
a complete different set of preconditions and an absence of equivalent objectives.
History and main institutional set up
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Decision 563 of the Commission of the Andean Community offers a codified version of the Text of the
Andean Sub regional Integration Agreement.65

And the International Democracy Watch of the Centro de Studi sul Federalismo offers a good overview
of the History of the Andean Community66:
History

In the sixties the failure of the first sub-continental integration initiative, the Latin
American Free Trade Association (LAFTA), favoured the increase of sub regional
integration blocs. Among these, the Andean Group was created in 1969 by the
Cartagena Agreement. The Andean Pact was based on two fundamental conceptions.
First, it was tied to a closed integration model, which conceived the joining processes
between countries as facilitators vehicles of the market expansion, the implementation
of joint development programs at industrial level and the protection to third countries.
Second, from the institutional point of view, the Andean Organization, mainly inspired
by the process of European integration, was built on functionalist and neo-functionalist
schemes. The first decisions adopted by the Ministers of the Andean Pact were focused
exclusively on economic matters.
At the end of the eighties, the implementation of the Washington Consensus in the
dynamics of the integration processes generated a business trend sustained in the
formation of trade agreements between the developed and the less developed countries.
This new trend led the Andean Group towards an open regionalism that favoured the
elimination of tariff barriers and the signing of trade agreements with various
economical centres worldwide. In the 1990's, the Andean Community integration
gained impetus with intra-CAN trade growing significantly, partly due to the
establishment of a free trade area between four of the then five Andean countries
(except Peru). The common rules adopted in various sectors, such as agriculture,
intellectual property, investment, competition and trade defence instruments also
65

See http://www.sice.oas.org/trade/JUNAC/Decisiones/dec563e.asp.

66

See http://www.internationaldemocracywatch.org/index.php/andean-community-of-nations.
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created optimum conditions for economic growth and integration. In addition to this
economic transformation, the Andean authorities redesigned institutionally the
integration process towards an intergovernmental neoliberal approach. In 1997, the
entry into force of the Amending Protocol of Trujillo marked a key step towards Andean
integration. It modified the original Cartagena Agreement and, basically, it had two
concrete consequences: the « Andean Pact » was transformed into the « Andean
Community » and the Andean Integration System (AIS, or SAI in its Spanish acronym,
which means “Sistema Andino de Integracion”) became the space that brings together
the various institutions, governmental agencies and community bodies.
The ACN structure and decision-making procedures
Andean Council of Presidents

The Andean Presidential Council is the highest body of the Cartagena Agreement.
Made by the Heads of State of the member countries, the Council meets annually in
regular sessions with the aim to define the overall policy process. The Presidents
establish work guidelines and priorities and, in general, indicate the direction of the
integration in its different aspects. They pronounced through Guidelines that fall under
the Acts or Declarations of presidential meetings.
Andean Council of Foreign Affairs
The Andean Council of Foreign Ministers represents the national political leadership.
Composed by the Foreign Ministers of the member countries, it is responsible for ensuring that
the objectives of Andean sub regional integration are attained and for making and carrying
out the Andean Community’s foreign policy.
Andean Community Commission
The Commission “shall be comprised of a plenipotentiary representative from each Member
Country’s government” (Decision 563, 1969). It is made up of four country representatives, one
of them being the Chairman. As for the General Secretariat, it is provided that it has to act
solely in the interests of the Sub region. It is one of the main institutions and has to give
technical support to any institution of the Andean Integrated System.
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Andean Community General Secretariat

The General Secretary, which is elected by consensus of the Andean Council of Foreign
Affairs for a five-year term, is the most visible part of the Secretariat. She/he “shall be
a person with broad representation and acknowledged prestige and must be a national
of one of the Member Countries. He shall act only in the interests of the Sub region as
a whole” (Art 29, Cartagena Agreement).
Andean Community Court of Justice
As the Andean Parliament, the Andean Court of Justice is part of the 1979 reform. Both
complete the Andean Integration System and make it more similar to democracy standards
with the presence of the three separated powers. The creation of the Court of Justice can also
be considered a response to high criticism of human rights and democracy principles violations
in the 1970’s- 1980’s in South America.
The designation of the judges uses a method similar to what is customary in many countries,
such as in the USA, for the Supreme Court's justices. They are pointed out by few
representatives of the executive or political power for a six-year mandate: « The magistrates
shall be appointed from three-members lists submitted by each Member Country and by the
unanimous decision of the Plenipotentiary Representatives entitled to do so. » (Treaty creating
the Andean Court of Justice, 1979).
An ineffective copy of European Community institutions and law
The main institutional features of the Andean Community are copied from those of the European
Community, with some changes in the names that may lead to misunderstandings:
-

The Andean Community Commission is the equivalent of the EU Council: the institution
supranational in nature but intergovernmental in composition that brings together the
member states governments and produces secondary law.67

-

And the Andean Community General Secretariat fulfils the functions of the European
Commission.

67

I have deleted a sentence from the long quotation of the International Democracy Watch because it incurs in

the error of comparing the Andean Commission with the European Commission instead than with the EU Council.
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And this is also the case with most features of Andean Community law. It comprises, as in the EC/EU
case, both primary and secondary law (enacted by the Andean institutions). And, in legal principle,
Andean Community law is even “stronger”, or has “more effects” that EC/EU law. It reaches directly
the individuals and they have direct access to the Regional Court of Justice (after a previous procedure
before the Andean Community General Secretariat), which normally, EU Member States citizens
cannot do.
However, these institutional and legal similarities are to not avail. They cannot overcome the negative
effect of the lack of preconditions (including the lack of stable and well consolidated Estados de
Derecho able to guarantee an adequate degree of respect of the rule of law) and the bad choice of
the instruments of integration, with, like in the case of MERCOSUR, an hypertrophy of legal rules and
insufficient public common activities.
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CHAPTER 3.1 THE NATURE OF THE EUROPEAN UNION (AND
ITS INTERACTION WITH ITS MEMBER STATES)
INTRODUCTION: WHY THIS CHAPTER
EULAC Focus very quickly discovered (certainly with extreme surprise) that one of the more important
obstacles for the development of its “common vision” was the lack of understanding of the basic
foundations of EU integration, not only among Latin American partners and experts that were being
consulted but also among European partners and experts, as well as in a lot of the literature that had
to be consulted. As it is obvious that a well-informed discussion of bi-regional EU-LAC relations is
impossible without a sufficient knowledge of the nature and way of functioning of the EU, this Chapter
has to dwell on issues that could seem more belonging to a textbook than to a project of applied
research. The approach used in their analysis, however, intends to be very innovative and qualify as a
research result68.

1 THE FOUNDATIONS OF EU INTEGRATION
As we have seen in Chapter 1.1, EULAC Focus conceives Regional Integration as a common endeavor
of a plurality of states that aim to mould social and economic preconditions in order to reach some
objectives using certain instruments. Its development can be analysed in terms of different dimensions,
allowing for the establishment of a typology of regional integration processes.
Our Analytical Framework classifies the instruments in three categories: legislation (rules); public
activities (including subsidizing specific economic activities carried out by private operators); and
income redistribution through budgetary transfers. As regional and bi-regional processes are an
international phenomenon, it considers also the traditional diplomatic instruments of dialogue and
cooperation.
The true nature of the EC/EU, and of the integration process that has taken place around it, stems
from the use it makes of the instruments and from the institutional arrangements instituted in order

68

Some sections of this chapter use materials developed jointly by the author and prof. Soledad Torrecuadrada
(Universidad Autónoma de Madrid) for an online course addressed to Latin American academics and officials.
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to allow for the use of them. These institutional arrangements are based both on the distinction
between the EC/EU and its Member States and on the interaction between them.

1.1 THREE DIFFERENT - EVEN IF INTERRELATED - ASPECTS OF THE INTEGRATION PROCESS
The first issue to be analyzed is normally missing in the literature. It concerns the lack of differentiation
between three aspects or approaches of EC/EU integration that, even if they are interrelated, follow
different legal and political rationales and cover very different spheres. These three aspects are
already present in the first stage of the process and remain present in 2019. They are the following:
-

The imposition of obligations on Member States. They are in many cases very similar to those
existing in the typical Free Trade Agreements – Tratados de Libre Comercio - promoted by the
United States since the 1990s: as a consequence, one could put forward that the European
Community Treaty “encompasses such a Free Trade Agreement”.

-

The creation of a mechanism for creating new law (the European Economic Community, rebaptized in 1992 as European Community – when the European Union was created- and finally
merged, in 2009, with the European Union) which is autonomous from Member States even if,
obviously, they do participate in its governance and administration (a creation that differentiates
it from NAFTA, for instance, that does not create such a mechanism, but not, as a contrary
example, from MERCOSUR or the Andean Community, which also create such a mechanism –
even if its operation is deficient in both cases).

-

The creation of a framework of collaboration between Member States that allows them, without
having to transfer any competence or be subjected to specific legal obligations, to coordinate
their policies and activities - an aspect or approach that the European process has developed
successfully but which is not specific to it because, as proved by economic (e.g. the so-called
tequila crisis) or political circumstances (e.g. coup d’état in Paraguay in 2000), both NAFTA and
MERCOSUR have acted as collaboration frameworks that go even further than the scope of the
legal rules of the respective Treaties.

As we have already mentioned in Chapter 1.1, the distinction between the two first aspects is often
blurred by the abuse and the misuse of the distinction between “intergovernmental” and
“supranational”. Thus, the European integration process is often made synonym to “supranationality”,
without considering its extremely high degree of intergovernmentalism. To illustrate this point, we
took there just two examples, the elimination of tariffs within the zone, which was achieved
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essentially through an intergovernmental method, and the European Monetary System, which was,
from beginning to end, an intergovernmental mechanism based on an agreement among Central
Banks with no intervention from the European Community. It is convenient to deepen a bit more the
analysis:
-

Both aspects or techniques can cover different subject matters:
o

Thus, the elimination of restrictions in trade in goods between Member States was
accomplished according to the first technique (was “intergovernmental”), whereas
the definition and management of the external regime of the Customs Union was and
is made according to the second one (that is, it is carried out, “supranationally”, by
the EC/EU); and

o

The national treatment obligation in right of establishment is imposed according to
the first technique, whereas the harmonization of the rules on establishment uses the
second one (and is carried out by the EC/EU).

-

And both have different scopes:
o

For example, in the area of education, the scope of the second technique is very
limited because the harmonization of educational legislation is explicitly excluded
from the competences of the Community/Union; but that of the first technique is very
large because the National Treatment obligation imposed by the ECT has always
applied to education as well as to other areas.

The third aspect or approach is developed without any legal rule that specifically creates it: the
creation of a collaboration framework between Member States. Two of the most relevant examples
have always been and remain the following:
-

The financial support to African, Caribbean and Pacific States in the framework of the ACP
Agreement (which still rests with the Member States)69, and more in general, the participation of

69

Member States have concluded an agreement among them pooling up their financial contributions and creating

a Fund whose management is attributed to the Community/Union institutions. It has been uninterruptedly
renewed. The latest version is published in

2006/610/EC, OJ L 247, 9.9.2006 available at https://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A42006D0610.
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all Member States in Agreements and Treaties undertaken by the Community in areas where they
are still competent;
-

Accession negotiations of new Member States, which, even if they fall under national
competence and their results are finally ratified by national Parliaments, are developed within EU
institutions.

Two additional examples, relevant for EULAC Focus, are:
-

The participation of Member States in bi-regional Summits accompanying the EU (and formerly
the EC)

-

The signature by the collectivity of Member States, accompanying the EC/EU, of international
agreements that, besides covering areas of EC/EU competence, cover also areas where Member
States remain competent.

The creation of the European Union in the beginning of the 1990s was meant to “institutionalize” this
“third approach” allowing for the joint action of Member States in the framework of the Union, but
not “communitarizing” it. This applies to two areas both very relevant for EULAC Focus: a) external
relations and b) immigration, visas and related issues. The third approach was applied initially to them:
To favour Member States collaboration between them with some very loose mechanism of (voluntary)
coordination.
By setting up the Union’s institutional framework, the Treaty of Maastricht made possible, in 1992, to
progressively transform this joint action by Member States into an action “of the Union” (but keeping
always the possibility for Member States to act outside the Union’s framework). This allowed the
Union to progressively acquire an international legal personality,70 parallel to that of the European
Community, in particular in the area of international relations.
But in the area of immigration, visas, controls at the external borders of the Union, the cooperation
between a number of Member States remained outside the Union’s framework and was the object of

70

An international organization can acquire a legal personality even if the founding treaty does not contain any

provision bestowing it. What matters is the international recognition of this legal personality. The best example is
that of the United Nations: nobody discusses its international legal personality even if no article of the constitutive
Charter bestows it on the organization.

D6.1_WP6-Dl-26_AnalysisEU-CELACRelations_v3_1_Final

128

November 2019

WP06-Dl-26

D6.1: EU–CELAC Relations

a separate, specific Treaty: the Schengen Agreement71. The Treaty of Amsterdam, in 1997, “unionized”
Schengen (i.e. brought it into the Union’s framework) and envisaged a progressive
“communitarization” of it allowing the European Community to progressively legislate on issues
covered by it, possibility that the Community, and since 2009 the Union, has used.
However, the third approach remains fully operational: Member States can (and do) collaborate
between them, and act jointly, on behalf of their own competences, outside the framework of any
article of the Treaties, in areas so relevant for EULAC Focus as the joint signature with the Union of socalled Association Agreements with third countries or the setting up of a European Development Fund
(EDF) for ACP countries.72
Another relevant example of this third approach is the so-called “Open Method of Cooperation”,
widely applied in one of the areas covered by EULAC Focus (social policies). In its framework, member
states “peer-review” their national domestic policies collectively (with the European Commission) in
order to evaluate best practices and draw lessons.

1.2 THE EU’S LEGAL ORDER73
Once the distinction between EC/EU and Member States has been established, a second basic
distinction has to be introduced concerning the EC/EU legal order: the distinction between primary
and secondary law. When talking about primary law, reference is made here mainly to the constitutive
treaties and the conventional rules that have modified them, even if primary law also includes (by
virtue of an interpretation of the European Court of Justice – ECJ-, now the Court of Justice of the
European Union) the general principles of law, among which the ECJ included the fundamental human
rights (until the Treaty of Lisbon conferred explicitly to the Charter of Fundamental Rights, which was

71

Shengen Visa Info. Shengen Agreement. Retrieved from https://www.schengenvisainfo.com/schengen-

agreement/.
72

The setting up of the EDF and its operation are not legally framed by the TEU or the TFEU but by an

independent agreement concluded by Member States: the Internal agreement between the Representatives of the
Governments of the Member States of the European Union, meeting within the Council. The one now in force
dates from 2014 (following the periodical framework of the Union’s pluriannual budget that https://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A42013A0806%2801%29.
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proclaimed when the Nice Treaty was approved in 2001, the same legal value as that of the Treaties).74
The EU and EC Treaties have always been governed, also, by the rules of general international law
applied to international treaties. They have a constitutional dimension and a higher “rank” than any
other norm.
Besides (and below) primary law exists secondary law. This is a category that includes legal acts
emanating from the EC institutions in the exercise of the competences attributed to the EC/EU. The
principal legal acts of secondary law are Regulations, Directives and Decisions.
Within the system of sources, one can also find international agreements signed by the European
Communities, as well as some other norms not relevant for our purposes.
There is no precise correlation between the system of sources and the content of the legal rules
already analysed in chapter 1.1. It is true that primary law focuses mainly on rules on market access
liberalization and national treatment, and that most of the uniform law has been produced through
secondary law; but it is also true that there have always been rules of uniform law contained in the
Treaty as primary law (for example, from the very beginning on competition policy and, after the
Maastricht Treaty, on economic policy) and there has been a great number of market access rules
enacted as secondary law (for example, those defining the common trade policy) or those liberalizing
the movement of capitals at the end of the 980s.

1.3 SECONDARY LAW. THE PRINCIPLE OF ATTRIBUTION OR CONFERRAL OF COMPETENCES AND
THE LEGAL ACTS UNDER SECONDARY LAW
1. The principle of attribution of competences (Articles 4 and 5 of the EU Treaty and articles 2 to 6 of
the Treaty on the Functioning of the European Union) and its role: conferral of limited competences.
Secondary law is enacted because specific competences are conferred to the EU in order to produce
it.
The EC/EU has, and has only had, the competences conferred to it by its constitutive Treaties. Today,
this principle is contained in Article 5 of the EU Treaty, which stipulates that “the limits of Union
competences are governed by the principle of conferral”, further adding that “under the principle of
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See an overall view, with the references to relevant jurisprudence in:

http://www.rechtsanwalt-

louis.de/general_principles_of_european_law.htm.
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conferral, the Union shall act only within the limits of the competences conferred upon it by the
Member States in the Treaties to attain the objectives set out therein” and that “[c]ompetences not
conferred upon the Union in the Treaties remain with the Member States.”
According to the principle of attribution or conferral of competences, all institutional actions must
have a legal basis that will also determine the applicable legislative or decision-making procedure
(competent institution, rules on voting, participation of the European Parliament) and even the type
of action to be adopted.
The competences conferred to the Community, and now to the Union, can be of a different nature. In
contrast to the pre-existing situation, the Lisbon Treaty has incorporated a first Title to the first part
of the Treaty on the Functioning of the European Union (TFEU) devoted to “Categories and areas of
Union competence”. However, the purpose of this Title was only to gather the analysis of the
competences as formulated in practice and in the jurisprudence of the European Court of Justice.
The importance of the principle of conferral becomes clear when reading any legal act enacted by
Community (now Union) institutions, which must start mentioning the act's “legal basis”: that is, the
provision of the Treaty that confers the competence to adopt it. According to the reiterated
jurisprudence of the Court of Justice of the European Communities (ECJ), the election of a legal basis
should be based on objective elements subject to jurisdictional control such as the content and the
purpose of the act.75 When the application of these criteria leads to the conclusion that an act affects
equally two different material scopes (each one with its own legal basis), the legislator must resort to
a double legal basis.
2. The functional method in the conferral of competences and its consequences
On occasions, the conferral of competences is made in accordance with the specific subject matter
(agriculture, trade policy, etc). However, on other occasions it is formulated through the so-called
“functional method” depending on the objectives pursued. Classic examples of this functional method
are Arts. 114 and 115 of the TFEU (former Articles 94 and 95 of the ECT), the first one already existing
from the beginning of the process and the second one introduced by the Single European Act precisely
to soften (on procedures) the first one.
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Ibidem., for an overview with the relevant references to ECJ’s case-law.
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The consequences of the application of such method are: (i) the relative indeterminacy of the
competences conferred because a clear delimitation of the division of competences between the EU
and Member States is not established; (ii) the necessary teleological, and, as a consequence, extensive,
interpretation of the legal bases followed by the jurisprudence of the ECJ; and, (iii) the dynamic
character of the Community competences system.
On the other hand, Art. 352 of the TFEU (also in existence since the beginning, former Article 308 of
the ECT, ex Article 235 in the Treaty of Rome) contains a clause on residual conferral of competences
that is additional to the other legal bases (being, as a consequence, a “competence closing clause”).
Art. 352 is not a mechanism that “allows or covers anything”, even if it increases the relative
indeterminacy of that principle of conferral of competences As stated by the ECJ: “being an integral
part of an institutional system based on the principle of conferred powers, such provision cannot serve
as a basis for widening the scope of Community powers beyond the general framework created by the
provisions of the treaties as a whole and, in particular, by those that define the tasks and the activities
of the Community” and “it cannot be used as a basis for the adoption of provisions whose effect would,
in substance, be to amend the Treaties without following the procedure which they provide for that
purpose”. 76 This provision is very important for EULAC Focus because it was on its basis that the
European Community began to act in the areas of education, research, culture, etc. As we shall see
later on, the introduction in the Treaty of Maastricht of specific articles on culture, education, etc.,
should not be explained, as many texts do, as a way of enlarging the European Community
competence to these areas, but rather in the opposite: as a way of restricting the indiscriminate use
of article 235 of the Treaty of Rome.
3. Nature and Effect of the competences conferred
Not all Community competences have the same nature and effect. The essential distinction operates
between exclusive and non-exclusive competences.
The Treaty of Lisbon introduced the notion of “shared” competences between the Union and Member
States, even if this terminology may be confusing because it can lead to the idea that competences
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A most interesting case in which this jurisprudence was applied is that of Opinion 2/94 on the Accession of the

Community to the European Convention for the. Protection of Human Rights and Fundamental Freedoms [1996]
ECR I-1759. The ECJ denies the competence of the European Community to access the European Convention on
the basis of article 235 of the Treaty of Rome (later article 308 ECT and later article 352 of the TFEU).
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must be jointly exercised by all of them, which is not the case; and it also added a separate category
of competences “to carry out actions to support, coordinate or supplement the actions of the Member
States.” As this “new” competence is clearly non-exclusive, it is much preferable to keep to the
distinction between exclusive and non-exclusive competences.
The existence of exclusive competences excludes irreversibly the action of Member States, even in
the absence of EU action, both within the Community and the Union, as well as in the international
order. However, the Community may explicitly allow Member States to act in the areas covered by
that exclusive competence.
In the case of non-exclusive competences, if the EU acts, the principle of the primacy of EU law applies,
meaning that Member States can only legislate in accordance with existing EC secondary rules (or in
aspects not covered by them).
In any case, the exclusive competences of the EC, now the EU, are rather limited, even pursuant to
article 3 of the Treaty of Lisbon: they include the Customs Union (Arts. 28 and 31 of the TFEU),
Community law on competition (Arts. 101 and following), monetary policy (Arts. 127 and following of
the TFEU), common trade policy (Art. 207 TFEU) and common fisheries policy (developed, in fact, on
the basis of Treaty articles on agriculture), regarding the administration and conservation of Marine
biological resources.
4. Implicit powers
Throughout the years, the explicit conferral of competences has been accompanied by the progressive
appearance of the “implicit powers” doctrine, as a result of a jurisprudential construction made by the
ECJ.77 According to this doctrine, international organizations have, in addition to the competences
expressly conferred to them by their constitutive treaties, those that are necessary to perform their
functions and pursue the objectives entrusted by such treaties (and that, as a consequence, derive
implicitly from their provisions). Nevertheless, the implicit competences doctrine still finds its basis in
the different specific legal bases of the treaty, which determine the applicable decision-making
process.
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Opinion 1/94, of 15 of November 1994, on the extent of the European Community’s exclusive competence by

reference to the WTO agreements, repeatedly quoted in this Unit, offers a good summary of that jurisprudence.
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The doctrine of implicit powers has found a special application in the framework of the external
competences of the Community. In fact, even if the Community has always had legal personality and
capacity to enter into international agreements, its (external) competence regarding each specific
agreement has been determined by the legal basis that corresponds, depending on the material
content of the agreement that is expected to be entered into.
However, the legal bases that have conferred and confer explicitly such external competences to the
Community/Union are scarce: Arts. 207 (trade policy), 191 (environment), 186 (R&D), 211
(development cooperation), 217 (association agreements) and 219 (agreements on Euro exchange
rates) of the TFEU, in addition to Art. 37 of the EU Treaty regarding the EU common foreign and
security policy (CFSP).
The ECJ has succeeded in widening significantly the external competences of the EU as a consequence
of applying the implicit powers doctrine to EU foreign affairs, and of applying the principle of
“parallelism between internal and external competences”. In fact, the ECJ, based on the principle of
implicit powers, has recognized that the conventional capacity of the EU extends also to the areas in
which the EU has only been conferred internal competence.
Thus, the ECJ affirmed for the first time, in its AETR jurisprudence, 78 that the EU (then the EC)
competence to engage in international agreements “arises not only from an express conferral by the
Treaty [...] but it can also flow from other provisions of the Treaty and measures adopted, within the
framework of those provisions, by the Community institutions”. This judgment is the main origin of
the doctrine of parallelism between internal and external competences of the EU.
In some cases, the external competence of the EC, now the EU, is transformed into an exclusive
competence even if its internal competence is not. This happens when international rules overlap with
internal rules adopted by the Community. In such cases, the exercise of a non-exclusive internal
competence engenders an exclusive external competence. However, the ECJ requires that, in order to
apply the “AETR jurisprudence”, a rigorous examination of the overlap between internal and external
rules is made. Concurrence in the objectives or an economic relationship between their effects is not
enough: the ECJ requires that the regulated relationships are the same in the external and in the
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From Case C-22/70, 31 March 1971, Commission of the European Communities vs Council of the European

Communities (AETR Case).
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internal spheres.79 The Treaty of Lisbon has tried to include in a very brief provision (art. 2.2 of the
TFEU) all the subtleties of the ECJ jurisprudence on implicit powers.
5. Conferral of competences and decision-making processes
The Community has always had different decision-making processes, which have evolved over time
with the successive Treaties reforms. The application of one or another depends on what the legal
basis attributing competence to the Community establishes, and the determination of the decisionmaking process will affect the exercise of Community competence to a greater or lesser extent.
As said, according to reiterated jurisprudence, the choice of the legal basis should be based on
objective elements subject to jurisdictional control, such as the content and the purpose of the act,
taking into account the greater specificity of some bases over others. When, according to these criteria,
an act falls within the scope of a certain legal basis, the fact that it affects incidentally the scope of
other legal bases lacks relevance.
However, when the application of such criteria leads to the conclusion that an act affects equally two
different material scopes (both with their own legal basis), one should resort to the double legal basis
unless they contain contradictory and incompatible voting rules on the process in the Council and on
the participation of the European Parliament in the decision-making procedure.
6. Acts of Secondary Community Law
Acts of secondary law are those adopted by Community institutions on the basis of the constitutive
Treaties in the exercise of the competences these treaties confer. Among the acts of secondary law,
we distinguish between those that are indicated in Art. 288 of the TFEU (typical) and those that are
not (atypical). Both categories contain legally binding and non-binding acts. For EULAC Focus purposes,
reference is made only to typical and binding acts. These are the Regulation, the Directive and the
Decision.
The Regulation has a general scope, it is mandatory in all its elements and directly applicable in each
Member State as of its entry into force. Member States must not –and cannot- “transpose” it (they
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The “open skies judgments” (Judgments of 5 November 2002 in cases C-466/98, C-467/98, C-468/98, C-

469/98, C-471/98, C-472/98, C-475/98 and C-476/98), already mentioned before, offer the best example of this
interpretation.
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cannot even re-publish the Regulation, which is published in the Official Journal of the European
Communities/Union): they must limit themselves to adopt acts of administrative execution.
The Directive creates an obligation on the recipient Member State regarding the result to be reached,
leaving, however, to national authorities the choice of the form and the means to reach it within the
term established by the directive. The obligation of execution is absolute, so that its inobservance
supposes the breach of Community law, allowing the use of the legal remedies provided by the Treaty.
But the directives are not directly applicable: they impose legal objectives to Member States,
compelling them to adapt their own legal order through the approval of internal rules (“transposition”
of directives)..In any case, the above-mentioned autonomy is lesser than what could be initially
expected because this choice is in all cases conditioned by the precise result and the date in which it
should be obtained. Member States' internal legislation is normally harmonized through directives.
The distinction between Regulations and Directives is better understood from the perspective of
individuals. The Regulations “arrive to them” as any other piece of domestic legislation does (even if
simply published in the Official Journal of the European Communities/Union). The Directives, on the
contrary, are, from the perspective of individuals, a sort of “incomplete law”: they need a piece of
national legislation to “complete” them and allow them to reach the individuals. This is why, according
to a long-standing jurisprudence of the ECJ, it is not enough for Member States “to apply” the Directive.
They have to “transpose” it, producing the necessary piece of national legislation applicable to the
individuals. Contrariwise, it is a mistake to consider that regulations are “more precise” and directives
“more flexible” as far as their content is concerned: there have been very detailed directives (one can
refer, as an example, to the more than 70 small letter pages of Directive 2000/14 on Noise emission)
and very vague regulations.
The Decision is mandatory in all its elements for all its recipients, be they individuals or Member States.
When directed at individuals (for example, Competition Law), a decision has the nature of an act of
administrative nature, being normally adopted by the Commission. If it is directed at Member States,
its nature can be that of an administrative act (see decisions adopted on the basis of Art. 108 of the
TFEU) or of a normative act directed only at one or several Member States (see Art. 106.3). The
decision can be directly applicable (such as the regulation), but it usually mandates the adoption of
implementing measures by the Member States to which it is addressed and on which a concrete result
is imposed).
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One should not confuse the Decision (“Entscheidung” in German) as a typical binding act with some
very specific “so-called Decisions” (“Beschluss”, also in German), that rather complete the Primary
Law or fill some “voids” in the institutional provisions of the Treaties.80
7. Basic acts and implementing legislation
As already mentioned, a practice developed relatively early on, without any provision in the ECT
allowing explicitly for it, whereby the Council, in the legal acts adopted on the basis of the articles of
the Treaty, created a “derived legal basis” and attributed to the Commission (or reserved to itself) the
powers to enact “implementing legislation”. A distinction then arose between “basic acts” and
“implementing legislation” (qualified sometimes as “tertiary law”). This tertiary law has used the same
type of acts and has the same legal effects as secondary law.
When the Council attributes implementing powers to the Commission (for enacting lower level
legislation or in order to apply the legislation to the individuals), it can accompany the conferral of
powers with the establishment of certain procedures for the adoption by the Commission of the
implementing legislation. These procedures can envisage the participation in the decision-making
process of Committees composed of representatives of Member States' governments. This is what the
term “Comitology” refers to (and not, as often thought, to all the activity of groups and committees
set up by the Council or the Commission).
Again, the Treaty of Lisbon has attempted to codify this practice, introducing a distinction in this
“tertiary law” between “delegated acts” and “implementing acts”.81 This certainly strengthens the
Commission powers in the area of “delegated acts”, not subject to “Comitology procedures”. However,
the practice that has been developing shows that, in general, the “delegation” without Comitology is
very restricted in scope and most “implementation” continues to be subject to Comitology procedures,
which, however, have been simplified and give more margin of manoeuvre to the Commission.82
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For example, the Council approves the recommendations of the Commission to open negotiations for an

international agreement by means of a “so-called decision” or Beschluss.
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New Article 290 of the TFUE.
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The Comitology regulation now in force is Regulation (EU) No 182/2011 of the European Parliament and of

the Council of 16 February 2011 laying down the rules and general principles concerning mechanisms for control
by Member States of the Commission’s exercise of implementing powers.
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8. International agreements entered into by the European Union
According to the ECJ, the provisions of an agreement validly entered into by the EU “form an integral
part of the Community legal order from their entry into force”, even without requiring an official
publication (this also applies to legal acts adopted by bodies set up by those agreements, as will be
shown in chapter two of unit six). As a consequence, agreements entered into by the EC or the EU
bind Member States and, in case of infringement of their provisions, the EC or the EU will be
internationally responsible, without prejudice to the actions that could be raised within the
Community order against the infringing Member State.
However, international agreements entered into by the EC have always been subordinated to primary
law and are subject to the following control procedures by the ECJ:
A priori, there is a possible previous control of material and formal “constitutionality” of envisaged
agreements (see Art. 218.11 TFEU) through a binding Opinion of the ECJ. This is about a preventive
control that intends to avoid the problems that could derive from the a posteriori control. The ECJ
control refers both to the intrinsic or material constitutionality and the extrinsic or formal
constitutionality, in particular the existence and/or the extent of Community competence to enter
into the agreement.
A posteriori, there is the possibility of challenging (through the proceedings for annulment, Art. 263
of TFEU) or questioning the validity (preliminary rulings concerning validity, Art. 267 of the TFEU) of
every decision of the Council approving an international agreement on behalf of the EU.
9. The case of the so-called “mixed agreements” (for example, the WTO agreements, or “Association”
Agreements with some third countries)
“Mixed” agreements are those that cover, in part, areas of state competence and, in part, an area of
Community/Union competence and, precisely because of this attribute, have been and are signed with
third parties jointly by the EC/EU and its Member States. The provisions on mixed agreements falling
under Member States' competence are integrated into their internal legal orders in accordance with
their own rules on treaty incorporation.
Complex problems arise with reference to commitments jointly undertaken by the EC/EU and its
Member States with third parties. Indeed, the latter do not have to be fully aware of the distribution
of competences between the EC/EU and the Member States. Simplifying, two possible scenarios can
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be set out in order to approach these problems: a) If in the agreement itself, or by any other means,
third parties to the agreement were informed about the division of competences between the EU and
the Member States, each instance would be bound in relation to those third parties according to this
division. b) In the event of lack of any indication (more frequent in practice), it is understood that both
the EU and Member States are bound by the totality of the agreement; in case of non-fulfilment of
the obligations of the agreement by any of them, both the EU and Member States are subject to a
system of joint responsibility and joint liability.

2 THE EC/EU INSTITUTIONAL FRAMEWORK
2.1 THE MAIN TRADITIONAL FEATURES
As we shall see in more detail in the two following chapters, the Treaty of Lisbon reformed, in 2009,
some aspects of the EU’s institutional framework of the EU but did not modify its essential features,
which remain, in a very significant way, quite unknown. Therefore, it must be underlined that:
1. The European Community should not be confused with the European Commission - the
Commission is only one of the Community institutions.
2. Neither the Community nor the Union form a State (even an embryonic one) and, thus,
applying to them traditional notions of state organization (for example, “executive power” or
“legislative power”) generates confusion. One should not attempt to understand the
institutional functioning of the European Community (now the European Union) from the
perspective of the theory of division of powers - the focus must rather be on understanding
how the institutional system “takes decisions” (the expression used in the Treaty itself).
3. One should make a distinction between the question of institutional composition and the
nature of the decisions taken by the institutions. Thus, playing with the terminology
“intergovernmental-supranational”, whose abuse has already been criticized, is not helpful.
In particular, because the Council, one of the two basic EC/EU institutions, can be
characterized as the institution with most “intergovernmental” composition, but has always
had the most “supranational” power - that of the final adoption of decisions creating new
Community law.
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1.-The Council and the European Council
The Council (first the Council of European Communities and later the European Union Council) is the
core institution in the final decision-making, in particular in what refers to the production of new law:
it meets many times throughout the year (the meeting on the 18th June 2019 is the number 3702 in
the whole history of the EC/EU). The Council is constituted by ministerial level representatives from
Member States’ Governments. According to the Treaties, there are no “Councils of Ministers” (of
different sectoral ministries) but a “Single Council” (thus a “Council of Governments”) that, regardless
of its composition, incorporates the Government representatives from all Member States. However,
the reality of political practices is often opposed to this legal reality, and a diversity of “Sectoral
Ministerial Councils”, holding even divergent positions83 arose over time. This has been limited by
defining a list of “configurations”, which, nevertheless, still amount to ten. The Council takes decisions
in accordance with different voting rules even if, as it will be seen next, unanimity has always required
(no vote against but at least one in favour) in order to modify the Commission’s proposals without the
latter's consent. Regarding the voting system, the vote of each member of the Council is weighted
depending on certain complex criteria that have become even more complex after the entry into force
of the Treaty of Lisbon, as they take into account also the total number of population of Member
States voting in one or another direction.
The work of the Council is prepared by numerous working groups and Committees of different
denomination and structure that hold altogether more than two thousand meetings a year.
The Council is different from the European Council, which is formed by the Heads of Government (a
function that, in some cases, is assumed by the Head of State) and also by the President of the
European Commission. The European Council appeared, without any provision creating it formally, in
the 1970s in order to give “political impulse”. Subsequently, it was integrated into the institutional
structure. Chapter 3.3 will discuss the increasing role it has been taking in the process of policymaking
as a manifestation of the deterioration of the EU’s institutional system.
2.- The Commission
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The examples are numerous. Two very significant and very interesting are those on the prohibition of trade of

animal furs obtained by “not humane” methods and of advertising of tobacco (and of circulation of magazines
containing it) , adopted, respectively, by the “Environment” and “Health” Councils, to the dislike of the “Trade”
and “Foreign Relations” Councils, worried for the possible incompatibility of the measures with WTO law.
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The Commission is a group of persons chosen on grounds of their general competence
(Commissioners) that act jointly at the forefront of the European Commission, which is organized in
Directorate Generals and employs around 32.000 officials according to data by the Commission
itself.84 Traditionally, the members of the Commission were chosen by Member States Governments.
The procedure has been progressively “unionized”. The Treaty of Lisbon has again modified the
procedures for the appointment of the Commission increasing substantially the role attributed to the
European Parliament.
The Commission has always had the following main powers:85
•

As a general rule, the monopoly of initiatives in producing new legislation (which grants to it,
as we will see, considerable “legislative” power but not the power to approve this new
legislation, which belongs to the Council).

•

As a general rule, in the framework of the EU Treaty, the power to negotiate international
agreements (when it is previously authorized by the Council, and normally subject to certain
negotiating directives or mandate, also approved by the Council) and “initialling” the text
resulting from the negotiations, but not the power of signing and ratifying agreements, which
belongs to the Council.

•

The power to execute the budget (in the restrictive sense of “making payments” but not of
executing preliminary administrative acts).

However, the Commission is not the “Community executive” because, even if it holds important
“legislative” powers, it does not have at its disposal, in principle, the two most typical powers of an
“executive”: enactment of implementing legislation (of higher level rules approved by the legislator)
or administrative action (the production of certain administrative acts that engender individual rights
for those to whom they are addressed). The only exceptions to this lie in the scope of its internal
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European Union. EU administration – staff, languages and location. Retrieved from https://europa.eu/european-

union/about-eu/figures/administration_en.
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It is better to refer to the “powers” of the different institutions and leave the term “competences” for the

Community (or he Union). The powers of the institutions are applied to the exercise of the Community/Union's
competences.
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administrative autonomy, as well as its role in certain pilot projects and in the field of competition
policy.
The Commission was not conceived as the “Community executive” because the ECT provided that, in
principle, Community law would be applied by Member States’ administrations. And this is still the
case in the areas that remain the “hard core” of European integration: the Customs Union (whose
rules are administered by Member States’ customs at the entry points in the single customs territory)
or the agricultural policy (that remains administered to individuals by Member States' administrations).
However, in a development unforeseen in the initial ECT, the Commission has assumed executive
functions in a double way: a) because a need has appeared for implementing norms approved by the
Council through lower level rules (regulation authority) and b) because new policies and common
activities (from research policy to development cooperation) have been emerging and they were
conceived in order to be administered “from the Community”. In these cases, as we have already seen
in the previous section, the Council, when approving the measure, attributes, on a case-by-case basis,
implementing powers to the Commission using a variety of procedures including, at least as regards
the most important implementing decisions, the requirement that the Commission take into account
(in a greater or a lesser degree) the position of Committees composed of Member States’
representatives.
The only exception to this occurs in the area of competition. Here, as the ECT itself includes a set of
rules ready to be implemented, the Commission is entrusted with this task without any need for an
attribution of powers by the Council. Therefore, within the scope of these rules, the Commission
becomes a real “Community executive”86.
Finally, the Commission has been entrusted with specific powers in order to control the respect by
Member States of primary and secondary EC law and has the possibility of introducing proceedings
against them before the European Court of Justice.
3.-Decision-making and the Commission-Council interaction
Therefore, the decision-making process involves an interaction between the Commission and the
Council, where both institutions have considerable powers. The Council’s power comprises the final
86

European
Commission.
Competition.
http://ec.europa.eu/competition/index_en.html.
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decision-taking. The Commission’s power is that of controlling the “faucet” of these decisions because
it has the monopoly of initiative.
The Commission’s power is reinforced by a circumstance that is often not fully understood. In order
to legislate on the basis of the Commission’s proposals, the Council must respect two voting rules:
-

One, that can vary, to approve the text proposed by the Commission (normally, as modified
in the process of discussion within the Council and its working groups and Committees, in
which the Commission participates very actively); and

-

another, which is always that of unanimity, if the Council intends to modify (even slightly) the
proposal without having the approval of the Commission.

The differentiation between the two rules become less clear when the Council requires unanimity as
well to approve the text proposed by the Commission. However, when it is not like this and the Council
can approve the Commission’s text through majority, even qualified majority, the “legislative” power
of the Commission remains much reinforced. Indeed, it is enough to have a Government in its favour
within the Council in order to be sure that the Council will not modify the Commission’s proposal
(because it will not reach the unanimity that is always needed for this modification) while it can get
around the opposition of various Governments (as long as they do not constitute a blocking minority)
in order to approve that proposal.
This decisive feature has been somehow weakened by the reforms introduced by the Treaty of Lisbon
on the legislative procedure, which has become very complicated. In one very specific case, when the
Council and the Parliament agree, the Commission’s proposal can be modified even if the Council is
not unanimous (provided, of course, it reaches the necessary qualified majority).
4.-The European Parliament
Throughout many successive Treaty reforms, the European Parliament has been acquiring a more
prominent role in the increasingly complex decision-making process. However, two principles can help
to understand the Parliament’s role: a) When it intervenes in the legislative process (because
historically, and even now, there have been many cases in which it had no intervention, the best
examples of this being, until 2009, the definition of the common commercial policy, and, even now,
tax harmonization, where it has only the right to be “consulted”), the Parliament always acts ”in
between” the proposal by the Commission and its final approval by the Council; b) except in an aspect
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of the budget approval process, the Parliament is not able to overrule the Council; as a consequence,
its weight in the legislative process lies between 0 (no intervention) and (at most) “co-decision” with
the Council. The Treaty of Lisbon has made “co-decision” the normal legislative procedure.

2.2 THE CHANGES INTRODUCED BY THE TREATY OF LISBON: LESS IMPORTANT THAN THEY SEEM,
IN PARTICULAR IN THE AREA OF EXTERNAL RELATIONS
The entry into force of the Treaty of Lisbon in 2009 has introduced other changes in the institutional
framework of the European Union, besides those already mentioned in the previous section. Many of
them concern the area of external relations and certainly complicate the procedures and create a lot
of confusion, even if they do not modify substantially what matters for the project: what is the EU and
how it thinks and acts. Therefore, it is enough to summarize then as follows:
-

The European Union and the European Community have been merged, and only the European
Union remains. However, this modification is more apparent or formal than substantial.
Because of two reasons:
o

Because the European Union had already acquired a legal personality (proved by the
signature of International agreements fully valid in terms of International Law).

o

Because the merger has not reached the internal procedures applicable. Therefore, there
continue to be two tracks of decisions-taking: the one covering issues that belonged
formerly to the Community, and the other covering issues that formerly belonged already
to the Union.

-

The position of High Representative for Foreign Affairs and Security Policy, which already
existed (created by the Treaty of Amsterdam in 1997), has been given a new, strengthened,
“standing” very difficult to explain, as it intends to be at the same time Council and
Commission. But what matters for EULAC Focus is that its role does not include the exercise
of specific competences under the TFEU. Therefore, its role becomes restricted to the
“political dialogue”. At the same time the number of authorities able to talk “on behalf of the
Union” has been increased. Now, third countries, and European citizens, must distinguish not
only between the President of the Council and the President of the European Commission but
between four overlapping authorities: they plus the President of the European Council, plus
the High Representative.
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A new service has been created to be at the disposal of the High Representative: the European
External Action Service (EEAS). But this service is exclusively “diplomatic” in the very concrete
sense that it does not participate in the exercise of the specific competences conferred on the
Union by the Treaty on the Functioning of the EU (TFEU) and, as it is not integrated within the
European Commission, does not execute the EU budget.

Therefore, from EULAC Focus’ perspective, it seems at best very doubtful that these institutional
changes will contribute to focus EU actions in the framework of EU – LAC relations. Rather, they risk
consolidating two disconnected tracks: that of the political dialogue, “owned” by the High
Representative and the EEAS, in the framework of the TEU and that of the specific actions involving
expenditure, “owned” by the different European Commission services in the framework of the TFEU.

3 THE INSTRUMENTS OF EUROPEAN INTEGRATION
It was mentioned in chapter 1.1 that there are four types of instruments for regional integration:
regional rules, public activities, income redistribution through budgetary transfers, and diplomatic
instruments. The European integration process used all of them since the very beginning. As public
activities and income redistribution are funded by the Community budget, it is useful, however, to
begin this section with a reference to it.

3.1 THE EUROPEAN COMMUNITY BUDGET
The EU has a budget that looks very high in absolute terms, but it is not so important compared to
Member States budgets. It amounts to around 1% of the overall EU Member States GDP. As the
European Commission emphasizes, at some €137 billion (2017 figure), the EU budget is in fact smaller
than the budgets of Austria or Belgium; and it is a tiny fraction (2%) of the combined national budgets
of all 28 EU countries (€7,022 billion).87
The existence of an EC/EU budget should not be misunderstood as the result of the EC/EU’s fiscal
policy or the exercise of a legal competence to introduce taxes. From the economic point of view, the
Community has not had (and the Union continues not to have) an autonomous power to increase its

87

European Union. Fact check on the EU Budget. Retrieved from https://ec.europa.eu/info/about-european-

commission/eu-budget/how-it-works/fact-check_en.
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level of expenditure. From the legal point of view, the only taxes (in the broadest sense) created and
applied by the Community are tariffs on imports and some levies in the framework of agricultural
policy (which only represent a very small part of budgetary income).
The European Community budget has always been the result of a very astute and imaginative
mechanism based on national Parliaments, and its main characteristics could help in designing
mechanisms for other regional economic integration (REI) processes.
-

The mechanism relies on the so-called “Own Resources Decision” that establishes a maximum
ceiling for Community expenditure (at present at around 1% of the GDP of Member States taken
as a whole) and determines how and from which sources these expenses are financed.88 These
sources are, basically, Member States' contributions under one form or another.

-

The Own Resources Decision is pluriannual and is approved by an exceptional procedure that
combines both “supranational” and “intergovernmental” elements. It is approved by the
Community institutions but does not enter into force until it is ratified by Member States in
accordance with their constitutional rules (that is, normally, through parliamentary approval).

-

Of course, the negotiation of the decision and its ulterior ratification by Member States is one of
the great (and tense) moments of Community/Union life. It is the “moment of all dangers”.

-

But once the decision has entered into force, the European Community budget is fully
“expenditure-driven”. Provided that the ceiling of expenditure is respected, income (national
contributions) follows automatically, year after year, from the application of the relevant
provisions of the Own Resources Decision (for quite a long time already, the Own Resources
mechanism is complemented by an inter-institutional arrangement between the Council, the
Commission and the European Parliament whose content, linked essentially to the balance of
power between institutions, can be left aside for the time being: we shall return to it in the next
chapter).89

88

Council Decision 2014/335/EU.

89

Interinstitutional Agreement of 12 March 2014 between the European Parliament and the Council concerning

the forwarding to and handling by the European Parliament of classified information held by the Council on
matters other than those in the area of the common foreign and security policy. OJ C 95, 1.4.2014, p. 1–7.
Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014Y0401%2801%29.
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What is relevant of the European experience for other REI processes is that it proves, once again, that
apparently “supranational” mechanisms can develop in strict respect of national Parliaments'
prerogatives (if the necessary amounts of imagination and political will are put into play).
The European experience also proves that the strengthening effects for the REI process resulting from
the existence of an “own” budget do not only depend on its size and the type of policies it can finance.
Its mere existence is beneficial: the processes of adoption, on one side, and of implementation, on the
other, create a sense of “commonness” much greater than if the same policies were defined at the
regional level but were financed nationally.

Of course, if an REI process is simply rules-based and has no ambition for developing what
could be called “interventionist policies” (see below), the possibility of a regional budget would
simply seem to make no sense. But if, on the contrary, such an ambition exists (even at the very
simple level of some infrastructure project), the question of why not financing it through a
regional budget can be raised.

3.2 PUBLIC ACTIVITIES
Leaving aside the experiences of “institution building” in inward-oriented regional integration
processes, for example that of the Caribbean, only the European Community has developed a set of
significant interventionist policies requiring budgetary expenditure. For the purposes of this chapter,
what matters is not so much their own merits or their political orientation, but rather their
contribution to the integration process.
The Common Agricultural Policy (CAP)
When the European Community Treaty was negotiated in the mid-1950s, agriculture as a sector
created two considerable problems: a) it was a sector heavily subsidized by national budgets, and it
was indisputable that this subsidization would create enormous distortions of competition if intrazone trade was liberalized; b) public intervention was linked to the existence of producer organisations
and systems of price controls that constituted a clear infringement of norms on free competition and
anti-trust.
So, the alternative was simply either the exclusion of agriculture from the scope of the treaties or, on
the contrary, its “communitarization”. The second alternative, the one actually chosen, implied not
only “communitarizing” subsidies but also (this is often forgotten) creating a specific set of rules for
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agricultural production and markets that would be rather inconceivable outside agriculture. Through
the history of the CAP, these sets of rules have generated not only mechanisms of price control, public
purchases and buffer stocks but also the establishment of ceilings of production with penalties if they
are exceeded.
The CAP may be criticized because of its political-economic orientation, in particular for its effects on
developing countries' agricultural exporters. It may also be criticized from an intra-European
perspective in terms of who benefits from it (and who receives its harmful effects). But these justified
criticisms to the CAP’s policy approach should not be extended to its “excessive” role within the
European Community and its budget. Indeed, such an extension would forget:
a) That the European Community is not a State that chooses which policies to develop. It only enacts
policies whose definition and management Member States have decided to transfer to it. And one
must not forget that the European Community was born as (and its “hard core” continues to be)
a Customs Union with a Common Agricultural Policy (and a Monetary Union as of 1.1.1999).
b) So, what is surprising is not that the main part of the budget is absorbed by the CAP - the
Community budget was created as a “budget for the CAP”. What may be seen as surprising is how,
little by little, other expenditures have found their place in the budget.90
c) Finally, when reflecting on “how much Community money is absorbed by the CAP”, one should
take into account that a) agricultural subsidies are largely “communitarized”, so that national
budgetary expenditure on agriculture is very low; b) that the Community budget is only around
2% of Member States' budget, so that agricultural subsidies account for less than 1% of
Community + Member States budgets.
It should also be recognized that the CAP has had very positive effects on the integration process. Here,
reference is not made to the effect of creating a powerful sectoral lobby (economic and political) in
favour of Community action, but to two other circumstances:
a) The definition and management of the CAP (as well as that of the Customs Union) has “kept the
Community going” even in the worst periods of stagnation, creating a sentiment (and a reality) of
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continuity. Furthermore (in particular in contrast to recent developments), it has given rise to the
perception and reality that the Community was not simply “about politics” (in the negative
rhetorical sense) but rather an instrument to accomplish concrete goals.
b) Criticism of the CAP is much more spread in academic writing, in some political circles and in third
countries than in the everyday life of citizens. The argument that the CAP is financed not so much
through public subsidies but by consumers through high prices does not seem to “speak to”
common citizens, who tend to think that, on the whole, the European way of life is not, after all,
so harmful to them. As a matter of fact, it could be argued that the increasing (and dangerous)
citizen disaffection towards European institutions seems much more a result of the “novelties”
introduced in the European process than of the maintenance of the “oldies”.
Other policies
Other Community policies were initiated in the 1970s and the 1980s but were consolidated only later.
The ones more relevant for EULAC Focus will be analyzed in the next chapter.

3.3 INCOME REDISTRIBUTION THROUGH BUDGETARY TRANSFERS
All public activities may affect income distribution. Income redistribution becomes a specific regional
instrument when it targets particular categories of beneficiaries defined in terms of their income or
some other broad economic characteristic. This instrument is typically European.
Internally, an embryonic income redistribution policy based on personal criteria dates back to the
1950s (the Social Fund). But this instrument only became truly meaningful (also in budgetary terms)
in the 1980s and 1990s when it included the comparative situation of geographically defined groups:
firstly, specific areas within member states (structural funds); and finally, whole countries (cohesion
fund). Beyond its economic effects, this regional redistribution policy has greatly increased the
legitimacy of the process in recipient countries. Contrariwise, it has also led to disaffection in countries
that were net contributors to these funds, in particular in the recent years.
Externally, the first round of European Community agreements with Mediterranean countries in the
1970s and 1980s included budgetary commitments. Later on, this practice was abandoned, and
foreign aid was taken out of the agreements (except for the African, Caribbean, and Pacific [ACP]
states), and the European Community dealt with it autonomously.
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3.4 DIPLOMATIC INSTRUMENTS
As an international phenomenon, regional integration relies on the typical international diplomatic
instruments of dialogue and cooperation. Their use may promote the emergence of a proper regional
policy (implemented through legislation or public activities), but this is not necessarily or commonly
the case.
These instruments are diplomatic in origin and extend to all other areas covered by each process, in
particular the economic areas. This development goes beyond regional integration, as the number of
international forums has multiplied in all areas of economic, social, and political life. Their effects on
integration are greatly enhanced when they are able to effectively involve social and economic actors,
in particular in the business sector, promoting exchanges and common activities among them.
European Integration has also used this instrument very extensively. The Council has been used in this
direction, and its meetings and process of rule production involve a high degree of diplomatic activity.
And the Commission has become a specialist in organizing bodies, committees and fora for
consultation.
But what is really important for EULAC Focus is the fact that, as seen in the first section of this chapter,
one of the three aspects or ways of European integration can be qualified as a diplomatic instrument:
bringing to the framework of the EC/EU institutions the action of Member States exercising their own
competences.

3.5 LEGAL RULES
As discussed in the first chapter, the analysis of rules as instruments must relate to three main
approaches (or instrumental ways, or types of rules). The first is to impose obligations on liberalization
and access to markets. The second is to impose certain obligations of non-discrimination on the legal
framework applicable to transactions and operations covered by the agreements—basically mostfavoured-nation (MFN) status or national treatment (NT) obligations—while leaving domestic
legislation intact. The third is to create uniform legislation establishing a common legal framework for
transactions and operations covered by the agreement. These three approaches differ legally and in
terms of their political and economic implications.
It is outside the scope of this chapter, and even of EULAC Focus as a whole, to analyse its use in the
main areas covered by the Treaty, i.e, on
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1.- Intra-zone trade in goods.
2.- Extra-zone trade in goods: the construction of a Customs Union.
3.- Intra-zone exchanges of services
4.- Extra-zone exchanges of services
5.- Investments (Movements of capital and right of establishment), intra- and extra-zone
6.- Competition policy
7.- Taxation
8.- Other areas as protection of the environment
But it must be emphasized, because this gives rise to enormous misunderstandings, that Social Policy
has always been dealt with, in the EC/EU framework, through the instrument of legal rules and not as
a “Public activity” involving expenditure. As we shall see in more detail in chapter 4.4, “social policy”
means, essentially, in the EC/EU context, legal rules applicable to workers and work-and-employment
related matters.
The ECT covered from the very beginning the area of movement of workers. This was one of the basic
elements of the balance of interests between the founding Member States as well as with new
acceding Member States.
The basic obligations were, and continue to be, imposed through primary law: liberalization of access
and National treatment, with the only exception of work in Public Administrations. The European
Court of Justice has always interpreted very extensively these obligations and has given a restrictive
interpretation to the exception.
Through secondary law, the Community addressed very early the issue of making compatible the
domestic provisions on Social Security (as far as the adding up of periods of contribution in different
Member States by migrant workers and the determination of the Member State who would be in
charge of paying the pension are concerned). However, this should not be construed as an
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harmonization of Social Security systems, which still does not exist. The Regulation on that issue, while
very complex and detailed, is essentially a piece of legislation on private international law.91
The amount of legislation increased but, even now, is relatively low compared to Members States
legislation on the regulation of the labour market. For example, the regulation of the types and
characteristics of employment contracts is left to individual Member States.
Mutatis mutandis, the same applies to the sensitive issue of migration and visas. The latent
competences that the Treaty of Amsterdam conferred to the European Community have now become
completely full-fledged and included in Title V of Part III of the TFEU, named “Area of Freedom,
Security and Justice”. But this competence on migration and visas:
-

is not about “social policy”, but about “freedom, security and justice” (which, clearly, in any of the
possible interpretations, is a very different matter); and

-

as the competence on movement of workers and working conditions, it does not envisage, in
terms of our Analytical Framework, a “public activity” involving expenditure but, basically, the
enactment of legal rules.

91

The 1958 Regulations on social security of migrant workers (just after the entry in to force of the Treaty of

Rome in 1957) were subsequently superseded by Regulation 1408/71, supplemented by implementing Regulation
574/72.
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CHAPTER 3.2 HOW THE EU THINKS AND ACTS?
INTRODUCTION: THE EU IS A VERY SPECIFIC ENTITY AND HAS A “WAY OF THINKING AND
ACTING" OF ITS OWN
In the previous chapter, we have analysed the very particular nature and characteristics of the EU. We
have to illustrate now in this one how such a particular legal/political/institutional entity “thinks and
acts”, in particular in the area of International relations. In this analysis, “the devil is in the details”.
Therefore, it is much preferable to refer to three particular examples very relevant for EULAC Focus
and its three covered areas. This type of analysis should be extended, if EULAC Focus becomes a
permanent network, to all other main actions that are proposed.
As we have just seen, the EU’s specificity stems from three basic principles that characterize its nature
and functioning. The first two are legal-institutional; the second concerns its financial arrangements:
-

First, the EU doesn't have the attribute of sovereignty. It is not sovereign (in singular) but has
a set of competences (in plural) attributed/conferred to it by specific and different articles of
the founding Treaties, some competences being exclusive and some non-exclusive (i.e.
"shared" with Member States). The EU does not have a "Kompetenz-kompetenz"; it cannot
decide which is the scope of its action; it can only do what specific articles of the Treaties allow
it to do. These specific and different articles are the (primary) "legal basis" for EU actions.
Without a specific legal basis (specifically mentioned), there cannot be an EU act. This is a
basic feature of the jurisprudence of the EU Court of Justice (ECJ) since the end of the 1980s,
period in which the Court annulled acts adopted by the EU institutions simply because they
did not mention their specific legal basis.92 Declarations of EU- CELAC Summits are not legal
basis allowing the EU to act; and provisions in chapters on cooperation included in more or

92

The ECJ can also annul a legislative act because it exceeds the scope of the article of the Treaty it takes as legal

basis. A very illustrative and pedagogic example is that of the annulment of a directive prohibiting the advertising
of tobacco because the scope of the article of the Treaty taken as legal basis did not cover such a prohibition:
Judgment of 5 October 2000, Federal Republic of Germany v European Parliament and Council of the European
Union,

C-376/98,

EU:C:2000:544.

Retrieved

from
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content/EN/TXT/PDF/?uri=CELEX:61998CJ0376&from=FR.
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less pompously denominated EU agreements with third countries (for example, “association
agreements”) are not either a legal basis allowing the EU to act.
-

Second, the division of powers between the EU institutions bears no resemblance to that
within a sovereign State. In particular, the EU does not have "a government": different
institutions share the executive and legislative powers and, very importantly, in most cases
(and often the more important ones, at least in an economic perspective), the implementing
acts typical of a “government” (secondary level legislation and, in particular, administrative
acts) are in the hands of Member States authorities and administrations, not of EU
institutions.93 The European Commission (EC) is not the "Union's executive"; for the European
Commission to implement an EU policy (with administrative acts towards individuals), it is
necessary that a "legislative" act adopted by the Council (or by the Council and the European
Parliament -EP-) on the basis of a Commission’s proposal - a "basic act" with its primary legal
basis in a specific Treaty article- creates a "secondary/derived legal basis" conferring powers
to the European Commission to implement it. If this specific provision does not exist, the rule
is that the implementation is in the hands of Member States authorities.94

-

Third, the EU has a budget of its own, but its degree of effective financial autonomy is very
small. In particular, it does not have (at all!!!) two powers that, in a greater or lesser degree,
all states and sub-state levels of government have: that of introducing taxes and that of
getting indebted (with an exception, irrelevant for the purposes of the present chapter, and
very recent and limited in scope, that we will mention later on in the next chapter). The annual
EU budget can only be adopted within the very limitative framework established by the
Multiannual Financial Framework - MFF- (normally for periods of seven years, and at least for

93

This is the case, as very notable examples, for the two traditional main EU competences: commercial and

agricultural policy: the rules (and the policies embedded in them) are enacted by the EU but they are applied,
towards importers/exporters and agricultural producers, by Member State authorities. Duties are collected by
Member State authorities and then transferred to the EU; and agricultural subsidies are paid by Member States
authorities, which then receive the funds from the EU.
94

These two first characteristics explain the meaning of a very revealing comment to me, around 12 years ago, by

a Director for Latin America in DG RELEX of the European Commission: “Concrete decisions in EU – LAC
Summits? Over my dead body (“por encima de mi cadáver”)!!! “Indeed, this would be contrary to the logic of the
“legal basis” in the Treaty and would seriously undermine the monopoly of initiative of the EC in proposing EU
action. Shocking, maybe, but this is how the EU works.
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periods of five years) coupled with the Decision on "own resources" that guarantees the
funding for this MFF. The latter decision must be ratified by Member States, in what is one of
the two existing exceptions to the autonomy of EU's secondary legislation (the
other one being the decision on the electoral regime for the European Parliament).
Therefore, in order “to act”, the EU has “to think (and decide)” on three all-important issues:
-

The legal basis of its action (in order to define it and its content).

-

The method of implementation (who and how the decided action will be implemented).

-

Whether and how the necessary funds will be available.

We will briefly study them in order, and we will then apply the analysis to the three examples of
Erasmus + CBHE projects, EUROsociAL and SOCIEUX.

1 THE DIFFERENT LEGAL BASIS IN THE TREATY ON THE
FUNCTIONING OF THE EUROPEAN UNION -TFEU- (FORMER
EUROPEAN COMMUNITY TREATY, AND EVEN FORMER
EUROPEAN ECONOMIC COMMUNITY TREATY)
Within any State framework, there might be different procedures for the adoption of a legislation or
an action depending on their insertion in the “constitutional logic”: for example, taking the example
of Spain, depending
-

on whether they develop or not fundamental rights and liberties. If this is the case, they must
take the form of “organic laws” for whose approval and modification reinforced parliamentary
majorities are required; or

-

on how they fit in the federal/quasi-federal constitutional structure: whether they fall under
the competence of the central State or of the Autonomous Communities.

But, besides this, the legislation or action does not differ whether it relates to agriculture or to
transport or to education.
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This is not absolutely the case for the EU because (we must emphasize this point over and over) it only
has a set of competences (in plural) attributed/conferred to it by specific and different articles of the
founding Treaties. Therefore, it must ask to itself a question that would not make any sense in a State
(meaning a State-Constitution with all its different levels of power): do I have the specific competence
to adopt this legislation or to undertake this action?
Three examples, quite related to EULAC Focus covered areas, will help to understand the point:
-

Can the EU, with all the different objectives that the reader can imagine, legislate on the level
of tuition fees to be paid by students in higher education institutions? The answer is crystal
clear: NO.

-

Can the EU legislate on the use of languages on the different educational levels? The answer
is equally crystal clear: NO.

-

Can the EU define a programme exclusively oriented to fight poverty, whatever its origin and
form? The answer is equally crystal clear: NO.

In the jargon, this is named as the problem of “the legal basis” for any EU legislation or action. This
issue is certainly legal, but it is above all political. The EU can only become a political actor, at the
internal and at the international level, if it finds the legal basis for its action: and in many cases (one
could even say “in most cases”), the answer will be negative. Of course, there can be a lot of
imagination (or of “dressing ability”) in order to “find” legal basis for an envisaged EU legislation or a
desired course of action; but the principle is always there and all experienced EU practitioners and
officials know its overriding importance. Furthermore, the legal basis not only determines whether or
not the EU is competent to act, and the limits of its action; it also determines the all-important
question of which are the procedures to be applied and respected for the action to take place
(majorities within the EU Council, more or less participation of the European Parliament…).
An adequate understanding of this EU characteristic sheds a new and very illuminating light on EU
actions. I shall consider only a few examples:
-

EUROSOCIAL is not a project of “social policy”. It was not approved and implemented in the
framework of the TFEU provisions on social policy but in the framework of EU regulations on
Development Cooperation. For EUROSOCIAL + (the ongoing third phase of the programme)
they are:
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Regulation (EU) No 233/2014 Of The European Parliament And Of The Council of 11
March 2014 establishing a financing instrument for development cooperation for the
period 2014-2020

(https://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:32014R0233&from=EN), and Regulation (EU)
No 236/2014 of the European Parliament and of the Council of 11 March 2014 laying
down common rules and procedures for the implementation of the Union’s instruments
for

financing

external

action1

-“CIR

Regulation”-

(https://ec.europa.eu/neighbourhoodenlargement/sites/near/files/pdf/financial_assistance/ipa/2014/236-2014_cir.pdf).
We’ll see EUROSOCIAL’s institutional iter more in detail below in this chapter. What matters
now is to well understand that these two regulations have as legal basis in the TFUE articles
209 (1) and 212 (2) (all the TFEU provisions mentioned in this and the following paragraphs
are reproduced in an Appendix to the chapter). The first is an article on development
cooperation (EU’s development cooperation), not on social policy (even less on social policy
with LAC). And the second is an article on “cooperation with third countries”, not on
“development cooperation”. These articles look, certainly, to the world, but not in order to
develop “bi-regional” relations but in order to define and implement an EU policy.
Furthermore, from this perspective, Latin America and the Caribbean are two very different
areas looked at from the EU’s standpoint and the legal basis for EU action. This is why
EUROSOCIAL covers only Latin America (except Belize and Suriname, which for the EU are
“Caribbean”) but not the Caribbean countries (except Cuba, which, for the EU, is not
“Caribbean” but “Latin American”).
-

If we turn to projects like Horizon 2020 research projects in which LAC institutions participate
(as EULAC Focus), we’ll see that they were approved and implemented in the framework of
the regulation establishing Horizon 2020: Regulation (EU) No 1291/2013 of the European
Parliament and of the Council of 11 December 2013 establishing Horizon 2020 - the
Framework Programme for Research and Innovation (2014-2020) (https://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013R1291). This regulation has as legal
basis two articles of the TFEU: Articles 173(3) and 182(1). Very meaningfully, the second is
certainly an article of the chapter on Research, but the first is an article of the chapter on
Industry. And these articles focus the internal situation of the EU, not the EU’s external
relations. And as they have as legal basis the TFUE article on industry, we must never forget
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that the EU Research Framework Programmes are (must be!!!) means of defining and
implementing an EU industrial policy.
-

With the same approach, if we consider many Erasmus + CBHE projects that touch aspects of
research (or of activities related to culture and social issues) in which Latin American and
Caribbean institutions participate, we’ll discover that they are approved and implemented in
the framework of the Regulation (EU) No 1288/2013 of the European Parliament and of the
Council of 11 December 2013 establishing 'Erasmus+': the Union programme for education,
training,

youth

and

sport.

(https://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=celex%3A32013R1288).

This

regulation has as legal basis Articles 165(4) and 166(4) of the TFEU, in the chapter on
Education. Again, articles “introverted”, focusing the internal situation of the EU.
-

Finally, if we take some project on Culture in which LAC institutions participate, we’ll discover
that, very likely, it has been approved and implemented in the framework of Regulation (EU)
No 1295/2013 of the European Parliament and of the Council of 11 December 2013
establishing

the

Creative

Europe

Programme

(2014

to

2020)

(https://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013R1295). This regulation has as
legal basis Article 167(5) and Article 173(3) of the TFEU. The first is the article of the Chapter
on Culture, but the second is, again very meaningfully, the article – again- on Industry that
serves also as legal basis for the Horizon 2020 regulation. Again, the logic of these articles is
intra-EU, and Creative Europe is also a means of defining and implementing a sectorial
industrial policy. Therefore, nobody should be surprised by the role played in its design by a
European

Commission’s

Directorate

General

so

“industrial”

as

DG

CONNECT

(Directorate-General for Communications Networks, Content and Technology).
-

2 THE IMPLEMENTATION MECHANISM: THE “DERIVED” OR
“SECONDARY” LEGAL BASIS
Let us take the traditional main competences of the European Union: its competences of international
trade and on agriculture. The EU has an exclusive competence for the first and, for the second, it has
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exercised so much its non-exclusive competence that it has “occupied nearly all the field”, leaving very
little space free to Member States.
-

Who legislates in these areas? The EU, certainly. But,

-

Who implements this legislation? The Member States. The authorities and officials who run
the external customs of the Union, or who pay the subsidies to the farmers, are the competent
authorities of the Member States.

This fact, so evident and so easy to grasp, is, in general, not adequately metabolized. The
“implementing” government of the EU pieces of legislation are the governments of Member States.
Therefore, why this is not the case for legislation and actions in areas of much lesser importance from
the overall perspective of EU integration? Why EUROsociAL, or Horizon 2020, or Erasmus +, or Creative
Europe are implemented (exceptionally!!!) by the European Commission? .95 The answer is: because,
in the “basic act” exercising the competence attributed/conferred by the Treaty, the legislator (i.e the
EU Council, with a greater or lesser – and increasing in the successive reforms of the Treatiesparticipation of the European Parliament) creates a “derived/secondary” legal basis conferring
implementing competences to the European Commission.
In the implementation of the basic act, the European Commission
-

will have to conform to the basic features of the action as they have been established and
defined in the basic act; therefore, understandably, when the proposal of the Commission for
the basic act is discussed within the Council – and the Parliament if it intervenes-, the
Commission will tend to achieve a loose definition of these basic features, in order to enlarge
its margin of manoeuvre in the implementation; and it

-

will have to follow the implementing procedures chosen by the legislator – among a
predetermined set of them established in the so-called “Comitology regulation”.96

95

This is an extremely paradoxical feature of the EU that has never been adequately discussed in academic

literatura: the main EU competences are implemented by Member States governments; as a sort of executive
power, the European Commission only implements some accessory ones.
96

Its title deserves a careful reading: Regulation (EU) No 182/2011 of the European Parliament and of the Council

of 16 February 2011 laying down the rules and general principles concerning mechanisms for control by Member
States of the Commission’s exercise of implementing powers. Retrieved from https://eur-lex.europa.eu/legalcontent/EN/ALL/?uri=CELEX%3A32011R0182.
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Therefore, any specific decision on, for example, a specific development cooperation project or a
specific Erasmus + project is the result of a very complicated legal and administrative process involving
different institutions whose political logic and approaches differ. This creates a rigidity that the third
characteristic we are about to analyse only increases.

3 THE BASIC ACTS DEFINE THE MAIN LOGIC. BUT WHY ARE
THEY PLURIANNUAL, COVERING PERIODS OF SEVEN YEARS
(2007 – 2013; 2014 -2020; 2021 – 27 – IN ALL LIKELIHOOD-)?
We’ll return to the basic acts when we will examine in detail the institutional itinera of some of the
main EU – CELAC programmes relevant for EULAC Focus. It is necessary now to emphasize that they
are, all of them, pluriannual and were approved at the same time (period between December 2013
and March 2014 for those currently in force).
The reason is that behind them lies in one of the essential mechanisms that, as just mentioned,
characterize the EU and make it such a peculiar political, institutional and legal entity: its Financial
Provisions (Title II of Part VI of the TFEU).
The three main pieces of this mechanism are:
-

The EU’s budget that covers “all items of revenue and expenditure of the Union”.

-

The Multiannual Financial Framework (MFF) “(that) shall ensure that Union expenditure
develops in an orderly manner and within the limits of its own resources; (that is) established
for a period of at least five years (normally, seven) (and with which) the annual budget of the
Union shall comply”. The one currently in force is Council Regulation (EU, Euratom)
No 1311/2013 of 2 December 2013 laying down the multiannual financial framework for the
years

2014-2020

(https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=CELEX%3A32013R1311).
-

The “own resources” decision, which guarantees that “the Union shall provide itself with the
means necessary to attain its objectives and carry through its policies, (so that) without
prejudice to other revenue, the budget shall be financed wholly from own resources”. This
decision is a very peculiar one because, as an exception from the autonomy of EU’s secondary
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law, must “approved by the Member States in accordance with their respective constitutional
requirements” even after the Council has approved it unanimously. (Council Decision of 26
May 2014 on the system of own resources of the European Union https://eurlex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014D0335&from=EN). As already
mentioned, this decision limits drastically the EU’s financial autonomy because it does not
allow it to introduce any new tax nor to issue debt.
In the framework of such mechanism, the EU annual budget is unique in its conception: it does not
need to discuss its revenue: provided its state of expenditure complies with the MFF, the machinery
of the own resources decision generates, automatically, the requested income.
The Multiannual Financial Framework currently in force is the following (Annex I of the Council
Regulation No 1311/2013):
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ANNEX I

MULTIANNUAL FINANCIAL FRAMEWORK (EU-28) (EUR million - 2011 prices)

COMMITMENT APPROPRIATIONS

1.

Smart and Inclusive Growth

1a:

Competitiveness for growth and jobs

1b: Economic, social and territorial cohesion
2. Sustainable Growth: Natural Resources
of which: Market related expenditure and direct payments
3.

D6.1: EU–CELAC Relations

Security and citizenship

2014

2015

2016

2017

2018

2019

2020

Total
2014–
2020

60 283

61 725

62 771

64 238

65 528

67 214

69 004

450 763

15 605

16 321

16 726

17 693

18 490

19 700

21 079

125 614

44 678

45 404

46 045

46 545

47 038

47 514

47 925

325 149

55 883

55 060

54 261

53 448

52 466

51 503

50 558

373 179

41 585

40 989

40 421

39 837

39 079

38 335

37 605

277 851

2 053

2 075

2 154

2 232

2 312

2 391

2 469

15 686

4.

Global Europe

7 854

8 083

8 281

8 375

8 553

8 764

8 794

58 704

5.

Administration

8 218

8 385

8 589

8 807

9 007

9 206

9 417

61 629

6 649

6 791

6 955

7 110

7 278

7 425

7 590

49 798

27

0

0

0

0

0

0

27

TOTAL COMMITMENT APPROPRIATIONS

134 318

135 328

136 056

137 100

137 866

139 078

140 242

959 988

as a percentage of GNI

1,03 %

1,02 %

1,00 %

1,00 %

0,99 %

0,98 %

0,98 %

1,00 %

TOTAL PAYMENT APPROPRIATIONS

128 030

131 095

131 046

126 777

129 778

130 893

130 781

908 400

as a percentage of GNI

0,98 %

0,98 %

0,97 %

0,92 %

0,93 %

0,93 %

0,91 %

0,95 %

Margin available

0,25 %

0,25 %

0,26 %

0,31 %

0,30 %

0,30 %

0,32 %

0,28 %

Own Resources Ceiling as a percentage of GNI

1,23 %

1,23 %

1,23 %

1,23 %

1,23 %

1,23 %

1,23 %

1,23 %

of which: Administrative expenditure of the institutions
6.

Compensations
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As we shall see in the next section, any Union action involving expenditure has two legs, both of them
very particular, and very different from any equivalent ones in Member States.
-

The first is the legal one: a basic act founded in a specific (or a series of specific) provisions of
the Treaty. If it has to be implemented by the European Commission, the basic act must
institute a derived/secondary legal basis attributing the necessary powers to the EC, and, on
the basis of this secondary legal basis, a chain of implementing acts is set forward. This, as
said, has no equivalent in Member States.

-

The second is the budgetary/financial one. The funds necessary for the effective
implementation have to be inscribed in some specific appropriation in the state of
expenditure of the budget. This is, of course, common to all public Administrations. What
makes the EU radically different, also in this point, is the fact that, in law and practice, this
budget must respect the Multiannual Financial Framework. From this perspective, the relation
between law and budget is very different for the two main instruments of our Analytical
Framework. When the integration instrument are legal rules giving rights to individuals (for
example in the area of agricultural policies) the budget must adapt to the law (must cover the
expenditure stemming from the rules). But when the integration rules are common activities,
the relationship is reversed: the law setting them up and establishing their scope must adapt,
in fact, to the funds available in the budget, which, in turn, must conform to the provisions of
the Multilateral Financial Framework. This distinction was the sound basis of a traditional
typical distinction in EU budgetary law and practice (always conflictive in its application as the
division of powers between the Council and the Parliament for their approval were different
for each one of them), finally abolished by the Treaty of Lisbon: the distinction between
“compulsory” and “non-compulsory” expenditure.

The particularities of this second leg are extremely far-reaching for the EU’s external relations,
including with Latin America.
-

First, this explains why most basic acts setting up EU “public activities” (in terms of our
Analytical Framework) are pluriannual and are chronologically parallel to the Multiannual
Financial Framework.

-

Second, this explains
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why no international event (the entry into force of a new bilateral/bi-regional
agreement, or a Summit) occurring during the period of application of the Multiannual
Financial Framework and the basic acts adapted to it will have any practical effect in
terms of EU action, which do not depend of this international circumstances but of
the mechanism just explained; and this, in turn,

o

explains (as mentioned in one of the footnotes at the beginning of this chapter) why
the European Commission and its officials – at least those well-experienced-, who
know perfectly well the mechanism I am analysing, will always be very careful at
revising the content of the chapters of cooperation of bilateral/bi-regional
agreements or the declaration of the Summits in order to avoid any language giving
rise to legal commitments on expenditure.

4 INSTITUTIONAL ITER OF EU ACTIONS WITH AN EU-[CE]LAC
DIMENSION INVOLVING EXPENDITURE
Three examples, relevant for EULAC Focus covered dimensions or areas will be now analysed in detail
in order to show how this particular EU’s way of thinking and acting work in practice.
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Example 1: ERASMUS + (with its “external window”)

LEGAL BASIS, IMPLEMENTATION MECHANISM AND SUBSTANTIVE FINANCIAL FRAMEWORK AND BUDGET
CONTENT
1.- The financial provisions in the TFEU
1.- The legal basis in the TFEU (only one legal basis or more)
Articles 311 (Own resources) and 312 (Multiannual Financial
Only one: Title XII (arts ) on Education, Professional Training, Youth
Framework – MFF-) and arts 313 and ff on the Annual Budget
and Sport
1bis.- But, for the participation of Caribbean countries, must also be taken
1bis.- But, for the participation of Caribbean countries, must also be taken into account the INTERNAL AGREEMENT between the Representatives of
into account the INTERNAL AGREEMENT between the Representatives of the Governments of the Member States of the European Union, meeting
the Governments of the Member States of the European Union, meeting within the Council, on the financing of European Union aid under the
within the Council, on the financing of European Union aid under the multiannual financial framework for the period 2014 to 2020, in
multiannual financial framework for the period 2014 to 2020, in accordance with the ACP-EU Partnership Agreement, and on the
accordance with the ACP-EU Partnership Agreement, and on the allocation of financial assistance for the Overseas Countries and
allocation of financial assistance for the Overseas Countries and Territories to which Part Four of the Treaty on the Functioning of the
Territories to which Part Four of the Treaty on the Functioning of the European Union applies. The European Development Fund remains a
European Union applies
“common Fund of EU Member States contributions”, not integrated in
the EU budget”

2.- The basic act: Regulation (EU) No 1288/2013 of the European Parliament
and of the Council of 11 December 2013 establishing 'Erasmus+
2.1. Main provisions and topics covered
Arts. 5, 6 and ff on the different types of actions in Education
Art. 18 on the allocation of the budget to the different actions
Art. 24 on country participation (including third countries for
only some actions)

D6.1_WP6-Dl-26_AnalysisEU-CELACRelations_v3_1_Final

165

2.- The current MFF and its different headings and ceilings. Under which
heading falls the provision?
Council Regulation (EU, EURATOM) No 1311/2013 of 2 December 2013
laying down the multiannual financial framework for the years 2014-2020

November 2019

WP06-Dl-26

2.2. Implementing mechanism
Attribution of implementing powers to the European
Commission (chapter X, in particular art.35 and art. 36
Determining the type of Comitology): the Commission must
adopt annual work programs.
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ANNEX I MULTIANNUAL FINANCIAL FRAMEWORK (EU-28) (EUR million 2011 prices) COMMITMENT APPROPRIATIONS 2014 2015 2016 2017
2018 2019 2020 Total 2014–2020 (in millions of €, 2011 prices)
Mainly Heading 1 for the general Erasmus + program
1. Smart and Inclusive Growth

3.- First level of implementing acts with “Comitology”

2014
the

2015

2016

2017

2018

2019

2020

Total for

The successive annual work programs: COMMISSION
I
period
IMPLEMENTING DECISION of 17.8.2017 on the adoption of the 2018 60 283 61 725 62 771 64 238 65 528 67 214 69 004 450 763
annual work programme for the implementation of"Erasmus+": the
Union Programme for Education, Training, Youth and Sport.
But also Heading 4 for Erasmus + external actions
Its legal basis is not only
- the Erasmus+ Regulation 1288/2013 but also
4. Global Europe
- the five regulations on International Cooperation from which it also
“draws” funds and implementing powers (Regulations IPA, ENI, DCI, PI 2014
2015
2016 2017
2018
2019
2020 Total for
and EDF-implementation), as well as
the
- the Financial Regulation 966/2012 (article 84.2)
period
7 854 8 083 8 281 8 375
8 553
8 764 8 794 58 704
See also Regulation 236/2014 laying down common rules and procedures
for the implementation of the Union's instruments for financing external
action (articles 2 and 216)
The “Comitology”:
See recital 9 of the Preambule of the Decision:
The measures provided for in this Decision are in accordance with the opinions of the
Instrument for Pre-accession Assistance committee (the 'IPA II Committee') established
by Article 13 of Regulation (EU) No 231/2014, the European Neighbourhood Instrument
Committee established by Article 15 of Regulation (EU)
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No 232/2014, the Committee for the financial instrument for development cooperation
(the 'DCI' committee) established by Article 19 of Regulation (EU) No 233/2014, the
Partnership Instrument Committee set up under Article 7 of Regulation (EU) No
234/2014, and the Erasmus+ Programme Committee established by Article 36 of
Regulation (EU) No 1288/2013.
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The
2018
EU
Budget
https://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=OJ:L:2018:057:TOC

See also an Amendment to this Commission Implementing Decision:

See the reference to the 2018 budget in article 2 of the European
Commission’s Implementing Decision for 2018:

Amendment to the 2018 Annual Programme

“Article 2 Union contribution

https://ec.europa.eu/programmes/erasmusplus/sites/erasmusplus2/files/c-2018-774-en.pdf

The maximum Union contribution for the implementation of the
programme for 2018 is set at EUR 2,705,876,916 and shall be financed
from the appropriations entered in the following lines of the general
budget of the Union for 2018:

- budget line 15 02 01 01: EUR 2,156,155,534;
- budget line 15 02 01 02: EUR 210,450,000;
- budget line 15 02 02: EUR 45,450,700;
4.- If existing, second and more levels of implementing acts with - budget line 15 02 03: EUR 46,532,860;
“Comitology”.
- budget line 19 05 20: EUR 12,265,164;
- budget line 21 02 20: EUR 100,903,093;
- budget line 22 02 04 02: EUR 32,229,073;
- budget line 22 04 20: EUR 84,890,492;
5.- Concerning the “external window” of Erasmus+, how the Strategy - budget line (outside EU-budget) 04 20 65: EUR 17,000,000. (EDF: see
papers and programming for third countries and regions get inserted in 1bis above)
the iter?
The appropriations …. The implementation of this Decision is subject to
See Development Cooperation Instrument (DCI) 2014-2020 Multiannual the availability of the appropriations provided for in the draft general
Indicative Regional Programme for Latin America
budget of the Union for 2018, following the adoption of that budget by
https://eeas.europa.eu/sites/eeas/files/multiannual_indicative_regional_programme_for_latin_a
the budgetary authority or as provided for in the system of provisional
merica.pdf
twelfths.”
approved by Commission Implementing Decision of 7.8.2014 adopting a
Multiannual Indicative Programme for Latin America for the period 20142020 (C(2014) 5544 final). As the Annual Programmes “draw” funds from
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those programmed in this Multiannual Indicative Programme, the
approval of the latter is previous to that of the former.

6.- The implementation by the Commission (without further Comitology)
of the Annual Work Programmes.
See, for 2018,
- The general Call for all sub-programmes: https://eurlex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:C2017/361/04&from=EN
The
detailed
Erasmus
+
Guide
for
2018:
https://ec.europa.eu/programmes/erasmusplus/sites/erasmusplus/files/files/resources/erasmus-plus-programmeguide_en.pdf
The management of the call is left to
- the EACEA (Education, Audiovisual and Culture Executive Agency of the
European Commission) on the basis of articles 58, 62 and 139.1 of the
Financial Regulation 966/2012
- But also, for some sub-Programmes, to the National Agencies of
Member States
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Example 2: EUROSOCIAL

LEGAL BASIS, IMPLEMENTATION MECHANISM AND SUBSTANTIVE FINANCIAL FRAMEWORK AND BUDGET
CONTENT
1.- The financial provisions in the TFEU
1.- The legal basis in the TFEU (only one legal basis or more)
Articles 311 (Own resources) and 312 (Multiannual Financial Framework
Title III Cooperation with third countries and humanitarian aid
– MFF-) and arts 313 and ff on the Annual Budget
Chapter 1 – Development cooperation
Article 208 (ex Article 177 TEC)
1. Union policy in the field of development cooperation shall be 2.- The current MFF and its different headings and ceilings. Under which
conducted within the framework of the principles and objectives of the heading falls the provision?
Union's external action. The Union's development cooperation policy and
that of the Member States complement and reinforce each other.
Eurosocial II
Union development cooperation policy shall have as its primary objective Multiannual financial framework for 2007-2013
the reduction and, in the long term, the eradication of poverty. The Union Heading 4 External Relations
shall take account of the objectives of development cooperation in the
policies that it implements which are likely to affect developing countries. Eurosocial +
2. The Union and the Member States shall comply with the commitments Multiannual Financial Framework (MFF 2014-2020)
and take account of the objectives they have approved in the context of Heading 4 Global Europe
the United Nations and other competent international organisations.
Programme Development Cooperation Instrument
Chapter 2 Economic, financial and technical cooperation with third
countries
Article 212 (ex Article 181a TEC)
1. Without prejudice to the other provisions of the Treaties, and in
particular Articles 208 to 211, the Union shall carry out economic,
financial and technical cooperation measures, including assistance, in
particular financial assistance, with third countries other than developing
countries. Such measures shall be consistent with the development
policy of the Union and shall be carried out within the framework of the
principles and objectives of its external action. The Union's operations
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and those of the Member States shall complement and reinforce each
other.
2. The European Parliament and the Council, acting in accordance with
the ordinary legislative procedure, shall adopt the measures necessary
for the implementation of paragraph 1.
3. Within their respective spheres of competence, the Union and the
Member States shall cooperate with third countries and the competent
international organisations. The arrangements for Union cooperation
may be the subject of agreements between the Union and the third
parties concerned.
The first subparagraph shall be without prejudice to the Member States'
competence to negotiate in international bodies and to conclude
international agreements.
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Decision, it had to be financed from budget line 19.09.01 of the general
budget of the European Union for 2010. But the Guide for grant
applicants Eurosocial II mentions budget line 19.09.02 (??).
The total EU budget for EUROSOCIAL II is EUR 40 million for 5 years
Budget European Union 2010
Title 19 External Relations
Chapter 19 09 Relations with Latin America
Budget line 19 09 01 Cooperation with developing countries in Latin
America
Appropriations 2010
Commitments Payments
356 268 000
306 484 268

Appropriations 2009
Commitments Payments
353 681 000
329 810 000

2.- The basic act:

Outturn 2008
Commitments
346
327
000,—

Regulation (EU) No 233/2014 Of The European Parliament and of the Budget line 19 09 02 Preparatory action — Cooperation with middle
Council of 11 March 2014 establishing a financing instrument for income group countries in Latin America
Appropriations 2010
Appropriations 2009
Outturn 2008
development cooperation for the period 2014-2020 (for EUROSOCIAL +)
Commitments
p.m.

Payments
3 000 000

Regulation (EC) N° 1905/2006 of the European Parliament and of the
Council, of 18 December 2006, establishing a financial instrument for
development cooperation (for EUROSOCIAL II)
EUROSOCIAL + (2016-2021):

Commitments
2 000 000

Payments
3 000 000

Commitments
1 500 000,—

Council Regulation (EEC) No 443/92 of 25 February 1992 on financial and Annual Action Programme 2015
technical assistance to, and economic cooperation with, the developing The maximum contribution of the European Union authorised by this
countries in Asia and Latin America (for EUROSOCIAL I)
Decision for the
implementation of this programme is set at EUR 70 000 000 to be
financed from budget line 21.02 01 00 of the general budget of the
2.1. Main provisions and topics covered
European Union for 2015 (EUR 50 000 000) and 2016 (EUR 20 000 000,
subject to the availability of appropriations following the adoption of the
EUROSOCIAL II - Regulation N° 1905/2006
relevant budget7).
Title III- Geographic And Thematic Programmes
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Payments
310
085
281,56

Payments
0,—
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Article 6 – Latin America: promoting social cohesion as a shared goal and
priority policy of Community-Latin America relations thereby fighting
against poverty, inequality and exclusion. Particular attention shall be
paid to social welfare and tax policies, productive investment for more
and better jobs, policies to combat discrimination and production,
consumption and trafficking of drugs, and improvements in basic social
services, in particular health and education;
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EUROSOCIAL +
Total estimated cost: EUR 32 000 000.
Total amount of EU budget contribution EUR 32 000 000.
The contribution is for an amount of EUR 20 000 000 from the general
budget of the European Union for 2015 and for an amount of
EUR 12 000 000 from the general budget of the European Union for
2016, subject to the availability of appropriations following the adoption
of the relevant budget (Adoption of the 2016 Draft Budget is expected to
take place on 27 May 2015, preceding the adoption of the
Commission Decision on the AAP 2015 for Latin America Regional
Programmes)

EUROSOCIAL + Regulation (EU) No 233/2014
Article 5 - Geographic Programmes
Specific areas of cooperation per region. Latin America - Encouraging
social cohesion, in particular social inclusion, decent work and equity, Budget European Union 2015
gender equality and women empowerment;
Chapter 21 02 Development Cooperation Instrument (DCI)
Budget line: 21.02.01 Cooperation with Latin America
2.2. Implementing mechanism
(Former article 21 02 12 Budget 2014)
EUROSOCIAL II - Regulation N° 1905/2006
Title III - Programming And Allocation Of Funds
Article 18-General framework for programming and allocating funds
In the case of geographic programmes, the Commission shall draw up a
strategy paper and a multiannual indicative programme for each
partner country or region, as provided for in Article 19, and adopt an
annual action programme for each partner country or region, as
provided for in Article 22;

EUROSOCIAL + Regulation (EU) No 233/2014
Article 10 - For geographic programmes, multiannual indicative
programmes for partner countries and regions shall be drawn up on the
basis of a strategy document as provided for in Article 11.

Appropriations 2015
Commitments Payments
294 342 737
80 330 136
Budget European Union 2016
Chapter 21 02 Development Cooperation Instrument (DCI)
Budget line: 21.02.01 Cooperation with Latin America (Former article 21
02 12 Budget 2014)
Appropriations 2016
Commitments Payments
320 267 528
133 651 000

3.- First level of implementing acts with “Comitology”
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Annual Action Programme EUROSOCIAL II
Commission Decision
of …on the Annual Action Programme 2010 in favour of the Latin America
region to be financed under Article 19 09 01 of the general budget of the
European Union (for EUROsociAL II Programme" and "Latin America
Investment Facility 2010, LAIF)
https://ec.europa.eu/europeaid/sites/devco/files/aap-financing-latinamerica-region-commission-decision-20101206_en.pdf

Annual Action Programme EUROSOCIAL +
Commission Implementing Decision of 27.5.2015
on the Annual Action Programme 2015 – part I and Annual Action
Programme 2016 – part I- in favour of the Latin American region to be
financed from the general budget of
the European Union (for EUROsociAL +; Interconnectivity in Latin
America; Latin American Investment Facility (LAIF)).
https://ec.europa.eu/europeaid/sites/devco/files/aap-2015-part-i-andaap-2016-in-favour-of-la_en.pdf
Annex Action Document for EUROsociAL +
https://ec.europa.eu/europeaid/sites/devco/files/action-document-foreurosocial_en.pdf

4.- If existing, second and more levels of implementing acts with
“Comitology”.
5.- “external window
Multi-Annual Indicative Regional Programme For Latin America 20142020
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https://eeas.europa.eu/sites/eeas/files/multiannual_indicative_regiona
l_programme_for_latin_america.pdf

Latin America. Regional Programming Document 2007-2013
https://ec.europa.eu/europeaid/sites/devco/files/rsp-latin-america2007-2013_en.pdf
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Example 3.- SOCIEUX + (EU Expert Facility on Employment, Labour and Social Protection)
SOCIEUX (European Union Expert Facility for Social Protection)

LEGAL BASIS, IMPLEMENTATION MECHANISM AND SUBSTANTIVE FINANCIAL FRAMEWORK AND BUDGET
CONTENT
1.- The financial provisions in the TFEU
1.- The legal basis in the TFEU (only one legal basis or more)
Articles 311 (Own resources) and 312 (Multiannual Financial Framework
Title III Cooperation with third countries and humanitarian aid
– MFF-) and arts 313 and ff on the Annual Budget
Chapter 1 – Development cooperation
Article 208 (ex Article 177 TEC)
1. Union policy in the field of development cooperation shall be 2.- The current MFF and its different headings and ceilings. Under which
conducted within the framework of the principles and objectives of the heading falls the provision?
Union's external action. The Union's development cooperation policy and
that of the Member States complement and reinforce each other.
Multiannual Financial Framework (MFF 2014-2020)
Union development cooperation policy shall have as its primary objective Heading 4 Global Europe
the reduction and, in the long term, the eradication of poverty. The Union Programme Development Cooperation Instrument
shall take account of the objectives of development cooperation in the
policies that it implements which are likely to affect developing countries.
2. The Union and the Member States shall comply with the commitments 3.- The annual budgets. References to the different budgets and the
and take account of the objectives they have approved in the context of different budgetary appropriations.
the United Nations and other competent international organisations.
SOCIEUX
Chapter 2 Economic, financial and technical cooperation with third
countries
Annual Action Programme 2012
Article 212 (ex Article 181a TEC)
The maximum contribution of the European Union to the Annual Action
1. Without prejudice to the other provisions of the Treaties, and in Programme is set at EUR 142490000, to be financed from budget lines 21
particular Articles 208 to 211, the Union shall carry out economic, 05 01 01, 21 05 01 03 and 21 05 02 of the general budget of the European
financial and technical cooperation measures, including assistance, in Union for 2012.
particular financial assistance, with third countries other than developing
countries. Such measures shall be consistent with the development policy Budget European Union 2012
of the Union and shall be carried out within the framework of the Chapter 21 05 Human and social development
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principles and objectives of its external action. The Union's operations Budget line 21 05 01 01 Health
and those of the Member States shall complement and reinforce each
Appropriations 2012
Appropriations 2011
Outturn 2010
other.
Payments Commit
Payments Commit
Payments
2. The European Parliament and the Council, acting in accordance with Commit
ments
ments
ments
the ordinary legislative procedure, shall adopt the measures necessary for
the implementation of paragraph 1.
38
190 15
463 32
558 22
272 45
480 9
611
3. Within their respective spheres of competence, the Union and the 000
856
000
909
565,68
200,84
Member States shall cooperate with third countries and the competent
international organisations. The arrangements for Union cooperation Budget line 21 05 01 03 Other aspects of human and social development
may be the subject of agreements between the Union and the third
parties concerned.
71
440 17
683 p.m.
22
942 33
226 18
156
206
843
000,—
108,20
The first subparagraph shall be without prejudice to the Member States' 000
competence to negotiate in international bodies and to conclude
Budget line 21 05 02 Global Fund to Fight Aids, Tuberculosis and Malaria
international agreements.
(GFATM)
Not for SOCIEUX
2.- The basic act:
SOCIEUX +
Regulation (EU) No 233/2014 Of The European Parliament and of the EUR 4 000 000 (estimated)
Council of 11 March 2014 establishing a financing instrument for Total budget €3,994,500
Incidental expenditure
development cooperation for the period 2014-2020 (for SOCIEUX +)
€1,649,805 (after modifications introduced to the original budget, from
€2,100,000, by Addendum 5).
SOCIEUX
Regulation (EC) N° 1905/2006 of the European Parliament and of the
Council, of 18 December 2006, establishing a financial instrument for
development cooperation

SOCIEUX +
Annual Action Programme 2015 Part III for theme Human Development
of the Global Public Goods and Challenges programme

2.1. Main provisions and topics covered
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Article 6 – Thematic Programmes
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The maximum contribution of the European Union for the
implementation of the programme referred to in Article 1 is set at EUR 36
000 000 and shall be financed from budget line 21 02 07 03 of the general
budget of the European Union for 2015 (implementing decision)

Article 7 - Global Public Goods and Challenges
(c) human development, including decent work, social justice and culture Total estimated cost: EUR 9 000 000.
Total amount of EU budget contribution EUR 7 200 000.
SOCIEUX
This action is co-financed by potential grant beneficiaries for an indicative
Regulation (EC) N° 1905/2006
amount of EUR 1 800 000.
Article 11 - Thematic programmes
Budget European Union 2015
Article 12 - Investing in people
Chapter 21 02 Development Cooperation Instrument (DCI)
The objective of Community assistance under the thematic
Budget line 21 02 07 Global public goods and challenges and poverty
programme ‘Investing in People’ shall be to support actions in
reduction, sustainable development and democracy
areas which directly affect people's living standards and wellbeing defined Budget line 21 02 07 03 Human development
below and focusing on the poorest and least
developed countries and the most disadvantaged sections of the
Appropriations 2015
Appropriations 2014
Outturn 2013
population.
Commitments Payments Commitments Payments Commitments
150 920 558
79
020 163 093 980
18
607
2.2. Implementing mechanism
406
187
SOCIEUX +
Regulation (EU) No 233/2014
Article 13 - Programming documents for thematic programmes
Multiannual indicative programmes for thematic programmes shall set
out the Union's strategy for the theme concerned and, with regard to the
‘Global Public Goods and Challenges’ programme, for each area of
cooperation, the priorities selected for financing by the Union, the specific
objectives, the expected results, clear, specific and transparent
performance indicators, the international situation and the activities of
the main partners and, where applicable, aid modalities.
SOCIEUX
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Regulation (EC) N° 1905/2006
Article 20 - Strategy papers for thematic programmes
Thematic strategy papers shall cover no more than the period of validity
of this Regulation. They shall set out the Community's strategy for the
theme concerned, the Community's priorities, the international situation
and the activities of the main partners. They shall be consistent with the
overall purpose
and scope, objectives, principles and policy prescriptions of, and Annex IV
to, this Regulation.
3.- First level of implementing acts with “Comitology”
SOCIEUX +
Commission Implementing Decision of 27.11.2015
on the Annual Action Programme 2015 Part III for theme Human
Development of the Global Public Goods and Challenges programme to
be financed from the general budget
of the European Union (for Towards universal birth registration in Africa;
Contribution to the UNICEF Global programme to accelerate action to end
child marriage; Global programme to prevent son preference and genderbiased sex selection: Improving the sex ratio at birth in select countries in
Asia and the Caucasus; UNFPA-UNICEF Joint programme on the
abandonment of female genital mutilation/cutting: Accelerating Change;
Combatting unacceptable forms of work in the Thai fishing and seafood
industry; Bridging the Gap: Inclusive policies and services for equal rights
of persons with disabilities;
EU expert facility on employment, labour and social protection)
https://ec.europa.eu/europeaid/sites/devco/files/commissionimplementing-decision_c2015-8571_en_0.pdf
Annex 7 - Action Document for EU Expert Facility on Employment, Labour
and Social Protection
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https://ec.europa.eu/europeaid/sites/devco/files/commissionimplementing-decision_c2015-_8571_-_annex_7_en.pdf

SOCIEUX
Commission Implementing Decision of 5/07/2012 on the Annual Action
Programme 2012 for the thematic programme ‘Investing in People’ to be
financed from the general budget of the European Union (for Introducing
pneumococcal vaccines in the least developed ACP countries — Phase II;
2012 Annual contribution to the Global Fund to Fight AIDS, TB and
Malaria; Additional support to the Global Programme to Enhance
Reproductive Health Commodity Security; EU Expert Facility on Social
Protection; Call for proposals on ‘Actions for child protection — Violence
against children’; Breaking with broken systems through a partnership for
the legal identity of African,
Asian and Pacific Islands children; Call for proposals on ‘Supporting
culture as a vector of democracy and economic
growth’; Support measures for the programme)
http://ec.europa.eu/europeaid/documents/aap/2012/aap_2012_dcipeople_en.pdf
Annex IV. Thematic Programme ‘Investing In People’
Theme 4.1: Other Aspects Of Human And Social Development
Employment, Social Cohesion And Decent Work
http://aei.pitt.edu/58239/1/investing_people.2012.pdf
4.- If existing, second and more levels of implementing acts with
“Comitology”.
5.- “external window
SOCIEUX +
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Multiannual Indicative Programme 2014-2017 of the Thematic
Programme 'Global Public Goods and Challenges'
https://ec.europa.eu/europeaid/sites/devco/files/mip-gpgc-2014-2017annex_en.pdf
SOCIEUX
Investing in People. Strategy Paper for the Thematic Programme 2007–
2013
https://ec.europa.eu/europeaid/sites/devco/files/strategy-paperinvesting-in-people-2013_en.pdf
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APPENDIX TO CHAPTER 3.2.- PROVISIONS OF THE TREATY ON
THE FUNCTIONING OF THE EUROPEAN UNION (TFEU)
MENTIONED IN THE MAIN TEXT
A) IN THE FRAMEWORK OF THE DISCUSSION OF EUROSOCIAL
TITLE III.- COOPERATION WITH THIRD COUNTRIES AND HUMANITARIAN AID
CHAPTER 1.- DEVELOPMENT COOPERATION
Article 208
(ex Article 177 TEC)
1. Union policy in the field of development cooperation shall be conducted within the framework of
the principles and objectives of the Union's external action. The Union's development cooperation
policy and that of the Member States complement and reinforce each other.
Union development cooperation policy shall have as its primary objective the reduction and, in the
long term, the eradication of poverty. The Union shall take account of the objectives of development
cooperation in the policies that it implements which are likely to affect developing countries.
2. The Union and the Member States shall comply with the commitments and take account of the
objectives they have approved in the context of the United Nations and other competent international
organisations.
Article 209
(ex Article 179 TEC)
1. The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, shall adopt the measures necessary for the implementation of development cooperation
policy, which may relate to multiannual cooperation programmes with developing countries or
programmes with a thematic approach.
2. The Union may conclude with third countries and competent international organisations any
agreement helping to achieve the objectives referred to in Article 21 of the Treaty on European Union
and in Article 208 of this Treaty.
The first subparagraph shall be without prejudice to Member States' competence to negotiate in
international bodies and to conclude agreements.
3. The European Investment Bank shall contribute, under the terms laid down in its Statute, to the
implementation of the measures referred to in paragraph 1.
Article 210
(ex Article 180 TEC)
180
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1. In order to promote the complementarity and efficiency of their action, the Union and the Member
States shall coordinate their policies on development cooperation and shall consult each other on their
aid programmes, including in international organisations and during international conferences. They
may undertake joint action. Member States shall contribute if necessary, to the implementation of
Union aid programmes.
2. The Commission may take any useful initiative to promote the coordination referred to in paragraph
1.
Article 211
(ex Article 181 TEC)
Within their respective spheres of competence, the Union and the Member States shall cooperate with
third countries and with the competent international organisations.
CHAPTER 2.- ECONOMIC, FINANCIAL AND TECHNICAL COOPERATION WITH THIRD COUNTRIES
Article 212
(ex Article 181a TEC)
1. Without prejudice to the other provisions of the Treaties, and in particular Articles 208 to 211, the
Union shall carry out economic, financial and technical cooperation measures, including assistance, in
particular financial assistance, with third countries other than developing countries. Such measures
shall be consistent with the development policy of the Union and shall be carried out within the
framework of the principles and objectives of its external action. The Union's operations and those of
the Member States shall complement and reinforce each other.
2. The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, shall adopt the measures necessary for the implementation of paragraph 1.
3. Within their respective spheres of competence, the Union and the Member States shall cooperate
with third countries and the competent international organisations. The arrangements for Union
cooperation may be the subject of agreements between the Union and the third parties concerned.
The first subparagraph shall be without prejudice to the Member States' competence to negotiate in
international bodies and to conclude international agreements.

B) IN THE FRAMEWORK OF THE DISCUSSION OF HORIZON 2020
TITLE XVII.- INDUSTRY
Article 173
(ex Article 157 TEC)
1. The Union and the Member States shall ensure that the conditions necessary for the
competitiveness of the Union's industry exist.
181
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For that purpose, in accordance with a system of open and competitive markets, their action shall be
aimed at:
- speeding up the adjustment of industry to structural changes,
- encouraging an environment favourable to initiative and to the development of undertakings
throughout the Union, particularly small and medium-sized undertakings,
- encouraging an environment favourable to cooperation between undertakings,
- fostering better exploitation of the industrial potential of policies of innovation, research and
technological development.
2. The Member States shall consult each other in liaison with the Commission and, where necessary,
shall coordinate their action. The Commission may take any useful initiative to promote such
coordination, in particular initiatives aiming at the establishment of guidelines and indicators, the
organisation of exchange of best practice, and the preparation of the necessary elements for periodic
monitoring and evaluation. The European Parliament shall be kept fully informed.
3. The Union shall contribute to the achievement of the objectives set out in paragraph 1 through the
policies and activities it pursues under other provisions of the Treaties. The European Parliament and
the Council, acting in accordance with the ordinary legislative procedure and after consulting the
Economic and Social Committee, may decide on specific measures in support of action taken in the
Member States to achieve the objectives set out in paragraph 1, excluding any harmonisation of the
laws and regulations of the Member States.
This Title shall not provide a basis for the introduction by the Union of any measure which could lead
to a distortion of competition or contains tax provisions or provisions relating to the rights and
interests of employed persons.
TITLE XIX.- RESEARCH AND TECHNOLOGICAL DEVELOPMENT AND SPACE
Article 179 (ex Article 163 TEC)
1. The Union shall have the objective of strengthening its scientific and technological bases by
achieving a European research area in which researchers, scientific knowledge and technology
circulate freely, and encouraging it to become more competitive, including in its industry, while
promoting all the research activities deemed necessary by virtue of other Chapters of the Treaties.
2. For this purpose the Union shall, throughout the Union, encourage undertakings, including small
and medium-sized undertakings, research centres and universities in their research and technological
development activities of high quality; it shall support their efforts to cooperate with one another,
aiming, notably, at permitting researchers to cooperate freely across borders and at enabling
undertakings to exploit the internal market potential to the full, in particular through the opening-up
of national public contracts, the definition of common standards and the removal of legal and fiscal
obstacles to that cooperation.
3. All Union activities under the Treaties in the area of research and technological development,
including demonstration projects, shall be decided on and implemented in accordance with the
provisions of this Title.
182
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Article 180 (ex Article 164 TEC)
In pursuing these objectives, the Union shall carry out the following activities, complementing the
activities carried out in the Member States:
(a) implementation of research, technological development and demonstration programmes, by
promoting cooperation with and between undertakings, research centres and universities;
(b) promotion of cooperation in the field of Union research, technological development and
demonstration with third countries and international organisations;
(c) dissemination and optimisation of the results of activities in Union research, technological
development and demonstration;
(d) stimulation of the training and mobility of researchers in the Union.
Article 181 (ex Article 165 TEC)
1. The Union and the Member States shall coordinate their research and technological development
activities so as to ensure that national policies and Union policy are mutually consistent.
2. In close cooperation with the Member State, the Commission may take any useful initiative to
promote the coordination referred to in paragraph 1, in particular initiatives aiming at the
establishment of guidelines and indicators, the organisation of exchange of best practice, and the
preparation of the necessary elements for periodic monitoring and evaluation. The European
Parliament shall be kept fully informed.
Article 182 (ex Article 166 TEC)
1. A multiannual framework programme, setting out all the activities of the Union, shall be adopted by
the European Parliament and the Council, acting in accordance with the ordinary legislative procedure
after consulting the Economic and Social Committee.
The framework programme shall:
- establish the scientific and technological objectives to be achieved by the activities provided for in
Article 180 and fix the relevant priorities,
- indicate the broad lines of such activities,
- fix the maximum overall amount and the detailed rules for Union financial participation in the
framework programme and the respective shares in each of the activities provided for.
2. The framework programme shall be adapted or supplemented as the situation changes.
3. The framework programme shall be implemented through specific programmes developed within
each activity. Each specific programme shall define the detailed rules for implementing it, fix its
duration and provide for the means deemed necessary. The sum of the amounts deemed necessary,
fixed in the specific programmes, may not exceed the overall maximum amount fixed for the
framework programme and each activity.
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4. The Council, acting in accordance with a special legislative procedure and after consulting the
European Parliament and the Economic and Social Committee, shall adopt the specific programmes.
5. As a complement to the activities planned in the multiannual framework programme, the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure and after
consulting the Economic and Social Committee, shall establish the measures necessary for the
implementation of the European research area.
C) IN THE FRAMEWORK OF THE DISCUSSION OF ERASMUS + AND CREATIVE EUROPE
TITLE XII.- EDUCATION, VOCATIONAL TRAINING, YOUTH AND SPORT
Article 165 (ex Article 149 TEC)
1. The Union shall contribute to the development of quality education by encouraging cooperation
between Member States and, if necessary, by supporting and supplementing their action, while fully
respecting the responsibility of the Member States for the content of teaching and the organisation of
education systems and their cultural and linguistic diversity.
The Union shall contribute to the promotion of European sporting issues, while taking account of the
specific nature of sport, its structures based on voluntary activity and its social and educational
function.
2. Union action shall be aimed at:
- developing the European dimension in education, particularly through the teaching and
dissemination of the languages of the Member States,
- encouraging mobility of students and teachers, by encouraging inter alia, the academic recognition
of diplomas and periods of study,
- promoting cooperation between educational establishments,
- developing exchanges of information and experience on issues common to the education systems of
the Member States,
- encouraging the development of youth exchanges and of exchanges of socio-educational instructors,
and encouraging the participation of young people in democratic life in Europe,
- encouraging the development of distance education,
- developing the European dimension in sport, by promoting fairness and openness in sporting
competitions and cooperation between bodies responsible for sports, and by protecting the physical
and moral integrity of sportsmen and sportswomen, especially the youngest sportsmen and
sportswomen.
3. The Union and the Member States shall foster cooperation with third countries and the competent
international organisations in the field of education and sport, in particular the Council of Europe.
4. In order to contribute to the achievement of the objectives referred to in this Article:
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- the European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, after consulting the Economic and Social Committee and the Committee of the Regions,
shall adopt incentive measures, excluding any harmonisation of the laws and regulations of the
Member States,
- the Council, on a proposal from the Commission, shall adopt recommendations.
Article 166 (ex Article 150 TEC)
1. The Union shall implement a vocational training policy which shall support and supplement the
action of the Member States, while fully respecting the responsibility of the Member States for the
content and organisation of vocational training.
2. Union action shall aim to:
- facilitate adaptation to industrial changes, in particular through vocational training and retraining,
- improve initial and continuing vocational training in order to facilitate vocational integration and
reintegration into the labour market,
- facilitate access to vocational training and encourage mobility of instructors and trainees and
particularly young people,
- stimulate cooperation on training between educational or training establishments and firms,
- develop exchanges of information and experience on issues common to the training systems of the
Member States.
3. The Union and the Member States shall foster cooperation with third countries and the competent
international organisations in the sphere of vocational training.
4. The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure and after consulting the Economic and Social Committee and the Committee of the Regions,
shall adopt measures to contribute to the achievement of the objectives referred to in this Article,
excluding any harmonisation of the laws and regulations of the Member States, and the Council, on a
proposal from the Commission, shall adopt recommendations.
TITLE XIII.- CULTURE
Article 167
(ex Article 151 TEC)
1. The Union shall contribute to the flowering of the cultures of the Member States, while respecting
their national and regional diversity and at the same time bringing the common cultural heritage to
the fore.
2. Action by the Union shall be aimed at encouraging cooperation between Member States and, if
necessary, supporting and supplementing their action in the following areas:
- improvement of the knowledge and dissemination of the culture and history of the European peoples,
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- conservation and safeguarding of cultural heritage of European significance,
- non-commercial cultural exchanges,
- artistic and literary creation, including in the audiovisual sector.
3. The Union and the Member States shall foster cooperation with third countries and the competent
international organisations in the sphere of culture, in particular the Council of Europe.
4. The Union shall take cultural aspects into account in its action under other provisions of the Treaties,
in particular in order to respect and to promote the diversity of its cultures.
5. In order to contribute to the achievement of the objectives referred to in this Article:
- the European Parliament and the Council acting in accordance with the ordinary legislative procedure
and after consulting the Committee of the Regions, shall adopt incentive measures, excluding any
harmonisation of the laws and regulations of the Member States,
- the Council, on a proposal from the Commission, shall adopt recommendations.
D) FINANCIAL PROVISIONS
TITLE II.- FINANCIAL PROVISIONS
Article 310
(ex Article 268 TEC)
1. All items of revenue and expenditure of the Union shall be included in estimates to be drawn up for
each financial year and shall be shown in the budget.
The Union's annual budget shall be established by the European Parliament and the Council in
accordance with Article 314.
The revenue and expenditure shown in the budget shall be in balance.
2. The expenditure shown in the budget shall be authorised for the annual budgetary period in
accordance with the regulation referred to in Article 322.
3. The implementation of expenditure shown in the budget shall require the prior adoption of a legally
binding Union act providing a legal basis for its action and for the implementation of the corresponding
expenditure in accordance with the regulation referred to in Article 322, except in cases for which that
law provides.
4. With a view to maintaining budgetary discipline, the Union shall not adopt any act which is likely to
have appreciable implications for the budget without providing an assurance that the expenditure
arising from such an act is capable of being financed within the limit of the Union's own resources and
in compliance with the multiannual financial framework referred to in Article 312.
5. The budget shall be implemented in accordance with the principle of sound financial management.
Member States shall cooperate with the Union to ensure that the appropriations entered in the budget
are used in accordance with this principle.
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6. The Union and the Member States, in accordance with Article 325, shall counter fraud and any other
illegal activities affecting the financial interests of the Union.
CHAPTER 1.- THE UNION'S OWN RESOURCES
Article 311
(ex Article 269 TEC)
The Union shall provide itself with the means necessary to attain its objectives and carry through its
policies.
Without prejudice to other revenue, the budget shall be financed wholly from own resources.
The Council, acting in accordance with a special legislative procedure, shall unanimously and after
consulting the European Parliament adopt a decision laying down the provisions relating to the system
of own resources of the Union. In this context it may establish new categories of own resources or
abolish an existing category. That decision shall not enter into force until it is approved by the Member
States in accordance with their respective constitutional requirements.
The Council, acting by means of regulations in accordance with a special legislative procedure, shall lay
down implementing measures for the Union's own resources system in so far as this is provided for in
the decision adopted on the basis of the third paragraph. The Council shall act after obtaining the
consent of the European Parliament.
CHAPTER 2.- THE MULTIANNUAL FINANCIAL FRAMEWORK
Article 312
1. The multiannual financial framework shall ensure that Union expenditure develops in an orderly
manner and within the limits of its own resources.
It shall be established for a period of at least five years.
The annual budget of the Union shall comply with the multiannual financial framework.
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CHAPTER 3.3
THE EVOLUTION OF THE EC/EU AND ITS
SITUATION IN 2019. AN INSTITUTIONAL AND POLITICAL
ANALYSIS FROM A HISTORICAL PERSPECTIVE

1 THE FIRST 30 YEARS OF “EUROPEAN INTEGRATION”97
1.1 THE ORIGIN OF THE “EUROPEAN INTEGRATION”98 PROCESS
The mainstream interpretation of the origin and initial objectives of the European integration process
seems correct: it was about overcoming the intra-Western European conflict, essentially FrenchGerman, which had stained the world with blood during the previous 80 years, in particular during the
two World Wars, through the “Monnet Method”99 of economic cooperation. The concrete means to
reach this outcome had to be the creation of a common market. The common market comprised: a)
the creation of a Customs Union, a well understood one i.e. a single customs territory; b) some
common policies (basically a common agricultural policy and a common policy for the production and
trade of coal and steel as well as of uranium and atomic energy); c) the application of principles for
liberalizing access (not absolute in certain cases) and granting national treatment in trade in goods,
services, right of establishment, regime for salaried workers and movement of capital (in fact,
movement of capital was not liberalized for decades) ; and d) the application of certain rules on
competition law in its double dimension of firms behaviour (anti-trust) and state aid. An institutional
system was also created: three European Communities capable of managing the common policies
(trade policy of the customs union, agricultural policy and coal and steel policies as well as, partially,
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Sections 1 and 2.1 to 2.3 of this chapter revise and update a presentation in a Conference jointly organized by

ECLAC/CEPAL and OBREAL in 2006 that was later published as Torrent 2007. However, the diffusion of its
content has always been very restricted, and it has never been available to the public in English.
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“European” in inverted commas because one should never forget that the process was conceived as Western

European and, even if it has been enlarged to Central and Eastern/South-Eastern Europe, it has never been
conceived as European (fully European). It has never been meant to extend to the main European country (Russia)
or to another very important European country as Ukraine. This obvious consideration is very relevant for the
purposes of this chapter for two main reasons (at least): a) The most obvious proof of how far-fetched was the socalled Constitutional Treaty (and the approach behind it) is that is proclaimed itself as a Treaty “establishing a
Constitution for Europe”; b) two historically very prominent European politicians did envisage a political process
covering Europe as a whole: De Gaulle (l’Europe de Finisterre aux Urales) and Gorbachev (The European common
house).
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From Jean Monnet, one of the thinkers who most contributed to the design of the process in its beginning.
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the atomic energy policy) and applying the competition norms as well as producing new law in these
areas, in particular in those covered by the obligation of national treatment (trade in goods, services,
right of establishment, salaried workers and movement of capital). There were also other fields or
policies covered by the constitutive treaties, but their importance was very minor in relation to those
mentioned above.100
Nevertheless, we should never forget the context in which the process emerged: the end of
Colonialism, the Cold War, and the consolidation of the multilateral economic order.
-

Indeed, we should never forget that when the European Communities were invented, the French
government was entangled in two bloody colonial wars in Indochina and Algeria. The Suez Canal
conflict, together with its effects over the whole future situation in the Middle East, is completely
contemporary to the negotiation of the Treaty of Rome, as well as the development of the conflict
in Congo, led by Belgium in the very first place, another of the founder countries of the process.

-

The process of European integration was favourably preceded by the Marshall Plan101, which was
oriented not only to the reconstruction of the different countries of Western Europe separately
but also to the promotion of economic cooperation and trade among them. On the other hand, it
is a process that was conceived and developed during the Cold War, when the governments of
Western Europe had left well behind collaboration formulae with communist parties such as the
ones existing in the immediate post-war, at least in some countries such as France and Italy. The
existence of the Soviet bloc was perceived as a shared menace by all the countries that launched
the integration process (or at least by their leaders).

-

Finally, we should not forget either that the constitutive treaties of the European integration
process emerged in a land well fertilized by other international economic and political treaties
(even leaving aside the United Nations) that were even wider in membership, and of recent
creation at that time: a) in the monetary field (Bretton Woods Agreements about IMF and WB);
b) in the trade field (GATT); c) in the field of economic cooperation (OEEC and then OECD, and the

100

It is not worth discussing whether behind these initial objectives beat more “ambitious” ideas about the creation

of any kind of European political entity (of federal style or not). It would be easy to reach the conclusion, banal,
that in certain cases it was like this and not in others. What matters is to define the objectives pursued by the
initiative that was really accepted and around which the necessary consensus was reached for this acceptance to
take place. And these seem to be the ones indicated in the text that are comprised in the conventional interpretation.
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The European Recovery Program designed by US State Secretary George Marshall. Launched in 1947, it was

implemented from 1948 to 1951.
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United Nations Economic Commission for Europe102); d) in the field of legal-political cooperation
(Council of Europe, an organization completely different from the European Community, that
preceded it and continues to exist). These agreements either prefigure the orientation of the
constitutive treaties for the European process (commitments to customs liberalization and
national treatment under the GATT, economic cooperation in the OEEC framework, political
cooperation in the Council of Europe) or resolve or at least frame essential issues for economic
integration that, as a consequence, should not be dealt with in the European constitutive treaties
(monetary subjects already dealt with in the IMF). This last aspect, above all, has a decisive
importance in the economic field.

1.2 “DEEP DEMOCRACY” AND THE “EUROPEAN SOCIAL MODEL” ARE
EUROPEAN INTEGRATION PROCESS AND RESPOND TO OTHER MOTIVES

PREVIOUS TO THE

In my opinion, much of the reflection about the European integration process is biased because it is
confused or mixed with the development of the “democratic and social model” and the European
Welfare State. Likewise, it is common to even transfer to the integration process positive evaluations
related to the development of the Western Europe’s Welfare State.
The mistake is, above all, chronologic and historical. The European Welfare State (or even better, its
different models of Welfare State) as well as its contemporary European democratic systems emerge
from the processes of political and economic “restructuring” that, in many different forms but with an
important common denominator, took place immediately after the Second World War. The common
denominator is the combination of a political change of extraordinary depth with formulae of very
wide participation in the government that engender some sort of “political-economic-social pact” in
which democracy is strengthened, workers’ rights are protected and strengthened, the State perceives
that new functions are recognized to it (or some of those it had already assumed become
strengthened), and public income and public expenditure are expanded on the basis of powerful tax
systems. This pact reaches a lot of legitimacy when accepted by a wide range of political, economic
and social forces.
The formulae were different. In France, there was a government of broad spectrum with the
participation of the Communist Party. In Italy, it was about a subtle game of tense complicities between
the Christian Democracy and the Communist Party. In the Benelux and Germany, there were
collaboration formulae between the Christian Democracy and the Social Democracy and its controlled
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UN-ECE, in whose framework different processes of legislative harmonization have been taking place in such

decisive fields as road transportation or technical rules for automobiles.
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trade unions (even though the latter did not directly participate in the government). In the Nordic
countries and the United Kingdom, the social democrat governments were those who led the process,
but the essence of the reforms they introduced was accepted and consolidated in the politics and the
socioeconomic situation of the respective countries.
The mistake is also conceptual and political. The profound logics of the European Welfare State and
the European integration process are completely different. It is not necessary to force the comparison
up to affirming that they are necessarily contradictory, even if this has been the case in several
occasions, especially in the last three decades. It is enough to underline the fact that the instruments
for constructing and administering the Welfare State are national and not of the Community/Union
(from taxation, in particular direct taxation, to the expenditure in public services) and that the
provisions of the constitutive treaties, either they do not refer to these instruments or they tend to
limit their use and their effects so as to avoid distortions in the functioning of the common market.
The previous line of argument does not apply only to the founding Member States of the integration
process. In the case of Spain, for example, it is evident that the equivalent to the democratic
restructuring and the creation of the Welfare State developed in the rest of the European countries
right after the Second World War occurred in the first years (1977-1981) of democratic transition (and
led by Adolfo Suárez and the King Juan Carlos)103 and not in the context of its accession to the European
Communities several years later. It would also be interesting to investigate (maybe in comparison with
Spain) which has been the evolution in the Central and Eastern European States recently acceded to
the EU; nevertheless, this exceeds the limits of the present chapter.
In other words, it seems to be an error any interpretation that intends to subsume within the European
integration process (that only covers a rather limited field of policies) the whole set of European States
policies (above all those relative to Welfare State and “deep democracy”), that encompass a much
larger material scope, have wider motivations and orientations and, in particular, have a very previous
origin.

1.3 AN INTEGRATION CREATED BY AND BASED ON THE LAW
The European integration process responds to very deep and important motivations and political
objectives and has very relevant economic effects. However, its decisive instrument is no other than
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And taking advantage of some “social/corporatist” elements that Franco’s regime had adopted from the fascist

tradition.
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the Law (International Law, even in an improved version of it). This characteristic is essential to better
understand the greatness and, at the same time, the limitations and the fragility of the process.
Indeed, the integration process had neither an army nor a police force at its disposal, nor an
autonomous political power differentiated from that of Member States (because the central institution
in the decision-making process and norms enactment, the Council, is composed of representatives of
Member States’ governments). It has never had at its disposal a great deal of economic resources
compared to those administered by Member States either (even now, public expenditure of the latter
is more than 40 times higher than that of the Community). There is no doubt that the effective driving
force of the process has been the law: the obligations that were self-imposed by Member States when
ratifying the constitutive Treaties and the new secondary law produced by the Community/Union
institutions.
In order to better understand the role of the law in the European integration process, we must
underline that the institution in charge of interpreting it and controlling its application, the Court of
Justice of the European Communities (or European Court of Justice –ECJ-, as it was also usually named
in English; or, at present, the Court of Justice of the European Union – to which are attached some
additional low-level specific Courts), did not have at its disposal any minimum “enforcement” power
during the first 35 years of the process (the years in which this process was consolidated). The ECJ only
“said the law”. As it did not have any power to enforce its decisions and, in addition, the
reprisals/retorsions between Member States for non-fulfilment of their obligations are completely
excluded from Community law, all the integration structure laid on the basis of a voluntary fulfilment
of Member States’ obligations. The fact that the Maastricht Treaty attributed to the Court certain
limited (and not autonomous) sanction powers for the eventual non-fulfilment of States does not
modify substantially the situation.
As we shall see later, this characteristic (an integration based essentially on the law) undoubtedly sets
limits to the integration process itself: having only the law as an instrument, some problems regarding
the relationships between States can be tackled, but not others. In a computer metaphor that I will
use again later on, a hardware that only has the law as a basic tool cannot process a software that is
especially complex or politically difficult.

1.4 THE FIRST 25-30 YEARS OF EUROPEAN INTEGRATION: AN EXTRAORDINARY SUCCESS (FOR
THE LIMITED OBJECTIVES PURSUED)
If we place ourselves in the first half of the 80’s, the European integration process should be evaluated
as a complete success.
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The intra-western European conflict is overcome. Definitely overcome, if this expression can be
validly used concerning political relations. In particular, during the 80’s the re-launch of a FrenchGerman armed conflict was already inconceivable104.

-

The means (the common market) has well functioned and has been consolidated, mainly in those
areas considered as priorities from the first moment and thus regulated by the constitutive
treaties: the creation of a Customs Union with norms on competition law, the consolidation of a
common agricultural policy, and the liberalization of access and the recognition of national
treatment in trade in goods and services, right of establishment, regime of salaried workers and
(not so much) movements of capital.

-

The instrument used to develop the process (the law) has also had a really prodigious success.
States have fulfilled the obligations imposed and have complied with a jurisprudence of the Court
of Justice of the European Communities that in essential issues has extended these obligations,
through a wise combination of audacity and prudence, even further than the intention of the
Treaties drafters. In addition, the mechanism for producing secondary law has worked out fairly
well.

Nonetheless, we should never forget that this huge success has been reached in a certain international
context and in the pursuance of considerably limited objectives.
-

Indeed, the ascertainment of the success should not lead to forget that the European integration
process was essentially introverted. Its only external projection was as a Customs Union provided
with a single regime for international trade in goods. Even in the remaining economic aspects
(services, right of establishment, movement and regime of salaried workers and movement of
capital), the different Member States remained competent and had different policies. In a more
general political perspective, the European integration process has assisted passively to the
development of the Cold War, well integrated in the side led by the United States. Therefore, from
a global perspective, the European integration process has been a success, but only as a “process
of adaptation to the world” (to the world of the Cold War and post-decolonization).

-

And we should never forget that, in full conformity with the initial objectives pursued by the
process, the results that were reached are quite limited: beyond the creation of the Customs
Union with a common agricultural policy (and a fishing policy in open seas) and a competition law,
and beyond the recognition of the principles of market access liberalization and national
treatment in a wide range of sectors, what was reached was only: a) some harmonization of the
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norms in the sectors covered by the national treatment obligation; b) that Member States, in
certain spheres that fall within the scope of their competence and not within Community’s
competence, act in common and more or less associated to the Community, with which, in fact,
the process of integration has broadened its scope beyond what was initially foreseen; and c) the
early stage of development of certain new Community policies that were not initially foreseen
(cooperation for development, cooperation –very limited- in educational themes, etc). However,
a) the majority of the fields covered by the internal national policies were still remaining out of
the integration process (from education to public health and social security, going through labour
market regulation and direct taxation); and b) with the only exception of the regime on
international trade in goods, which was an exclusive competence of the Community acting as a
Customs Union, all the external policies remained outside the integration process.

1.5 THE EXHAUSTION OF THE INITIAL BOOST IN THE BEGINNING OF THE 80’S
The success of the European integration in the beginning of the 80’s necessarily prompted a question:
what to do from that moment on? It was quite evident that the initial boost was over. However, we
should not give a negative connotation to this exhaustion because the “acquis” remained well
consolidated and, as we have just seen, this acquis completely responded to the initial objectives. As
a consequence,

it

would be

more

adequate

to

talk about “assignments/homework

accomplished/completed” (or, at least, “accomplished to a large extent”) than “exhaustion” in a sense
that would imply a failure. In the core of the matter, the opposite would rather be true: the exhaustion
of the initial boost was a success.
For the purposes of analysis and discussion, two alternative answers could have been given to the
question of “what to do”:
-

The first one could be labelled as “conservative.” Not so much “conservative” in a politicalideological sense but in a more etymological sense of “conserving what has been done”. In this
line of answering, alternative objectives different from the initial ones (that is to say, the
contribution to the pacification of the relations between Western European States and the
establishment of a close cooperation among them) would have not been searched, and the
success of the means used would have been ascertained (market integration and other
complementary means of cooperation) as well as of the principal instrument that was chosen (the
Law). Evidently, this line of action would have not necessarily led to paralysis or inaction: on the
one hand, the common policies would have remained, requiring definition (and reform) as well as
implementation, and the rules of Community law would have continued being applied; on the
other hand, the dynamism inherent in the constitutive treaties, especially because of the
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existence of a mechanism for autonomous law-production, would always allow to continue
providing the process with more depth in the different fields covered by the treaty.
-

The second way of answering could be tagged as “reformist”. If the first way of answering, the
“conservative” one, can be defended from very different perspectives (as, in its origin and initial
objectives, the European integration process that intended to conserve could also be defended
from very different political positions), the “reformist” way would seem to require as a premise a
political position for transforming the reality that would traditionally be associated with the left
(even if it is a quite moderate left as we will see next). In this perspective, it would have been a
question of, without losing its characteristics and own objectives at the internal level (that is,
conserving the acquis), transforming European integration from a process of adaptation to the
world (as it was in the beginning) to a process for transforming the world, a world extraordinarily
needed of transformation in the middle of the 80s: hunger, underdevelopment, inequalities (in all
levels, including the situation of women), armed conflicts, lack of respect of human rights,
environmental problems…

As it is well-known, none of these answers was given. The integration process experienced a sudden
resumption (very much further than the progressive deepening the conservative way would have
permitted) but it was not oriented towards a reformist perspective as the one already indicated. And
this is true in spite of the fact that a new objective that justifies the new orientation of the process
seemed to arise: to insert the Community in the wider framework of the European Union, which in its
turn should become a “global player” put on a par with all its economic potentialities and its
democratic tradition.
In reality, the main argument for the advancement of integration has been that of the inherent drive
existing within the process itself. A thesis theorized by academics as the “spill-over theory” and
translated into everyday language as the “bicycle theory” (which is going to fall if it does not
advance)105.
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Ben Rosamond’s Theories of European Integration, Palgrave, 2000, New York, continues to be an excellent

reference for the study of the different theories of European Integration, including the Neofunctionalist one with
which the “spill-over thesis” is mainly associated. In general, the European Union Series, in the framework of
which it was published, offers a good panoramic of the literature on European integration. But plenty of additional
literature could be cited.
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1.6 A WORLD IN DEEP CHANGE WITH NEW CHALLENGES AND OPPORTUNITIES
The exhaustion of the initial European integration boost and the consequent opening-up of the
question about the convenience and direction of a change in objectives coincide in time with a process
of a huge historical importance: the crisis of the Soviet regime and the Soviet bloc and the assumption,
and partly conduction, thereof by Gorbachev. Therefore, the process of adaptation to the world that
constituted the European integration process was subject, not only to questioning from the inside
(successful exhaustion of the initial boost) but also from the outside (radical transformation of the
world to which the process was meant to adapt). In other words: the discussion about the objectives
of the process was not only an internal demand but was also provoked from the outside.
For the purposes of the present chapter it seems irrelevant to discuss whether Gorbachev induced the
crisis of the Soviet regime or simply accelerated tendencies inherent to it that were already
unstoppable at the time. It is also irrelevant to discuss about the “sincerity” of its reformist policies
(stemming from a personal conviction or simply a run behind certain events that he was not able to
control). What is required is to underline the new margins for manoeuvre that flourished in
international and European politics in the period.
Readers should reflect for themselves on these new margins of manoeuvre and make their own
judgment on whether they were adequately taken advantage of or not. However, as a simple guide for
reflection, I will offer a “reading” of the politics proposed by Gorbachev that, without being
inconsistent with the facts, could have served as a basis for a reorientation of European politics (what
we are discussing now).
-

The socioeconomic and political system of the Soviet Union was being influenced by two factors,
the one economic and the other political, that are closely linked: a) the unbearable burden of the
arms industry over the economy as a whole and b) the sclerosis of a political system marked by
the burden also unbearable of the ideological-political-military apparatus that already preceded
the Cold War but that was partly generated by it. The armaments race with the United States fed
permanently both factors.

-

In order for this system to get its breath and life back it was necessary to enter into a very
ambitious process of reduction of the political and economic constrains and burdens, for which it
was necessary to withdraw, or significantly reduce the scope of, the armaments race for which, in
turn, the deep transformation of the international political situation was necessary. The
international political aim of global peace (in its most primary sense: the liquidation of armed
tensions and conflicts) was the condition to tackle the internal economic objective of the arms
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industry’s reconversion. And taken as a whole, both were the condition for the internal political
change by reducing the weight and the significance of the ideological-political-military apparatus.
-

The idea of the “peace dividends” summarized quite well the objectives, or at least the end result,
of this ambitious process, in particular in its application to the Soviet Union: international peace
and the arms industry’s reconversion allowed by it would release productive resources that could
have been partly used for domestic economic development and could have been partly
transferred to the developing world in order for it to benefit from the process.

-

Certainly, all this very deep political-economic change did not call for the questioning of the noncapitalist dominant logic of the economic system (in order to avoid misunderstandings and
semantic discussions, I prefer to use the negative expression “non-capitalist” rather than
“socialist”). In any case, it constituted a way that could be set out as an end without prejudging
whether, when running through it, it would engender major or minor tendencies of “changing the
system”.

The unquestionable fact is that the Soviet crisis, in particular as it was conducted (or allowed to
proceed) by Gorbatchev offered the first real opportunity for Western Europe to play a leading role in
the world from the end of the Second World War and decolonization. Eastern Europe offered that
opportunity. The discussion lies on whether Western Europe, and in particular the Member States of
the European Economic Community (individually, within or outside the Community framework or
under the NATO or the United Nations’ frameworks) and the same Community as such, took or not full
advantage of it.

2 THE SECOND 30 YEARS OF EUROPEAN INTEGRATION
2.1 THE DEVELOPMENT OF THE INTEGRATION PROCESS AFTER THE 80’S. INTEGRATION AS AN
END IN ITSELF AND POLITICAL-INSTITUTIONAL DETERIORATION
So, from the mid-80’s, the “European bicycle” accelerated. Integration became wider (in its double
thematic and geographic sense) and deeper (in respect of the degree of harmonization of legislations
and national policies and of partial or total “Communitarization” thereof). However, this
unquestionable (and extremely visible) success was accompanied by serious (but more hidden)
problems, even political back steps.
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In the middle of the eighties, Jacques Delors was able, since the very moment of his appointment as
President of the European Commission, to launch a very ambitious initiative designed to strengthen
European integration and to broaden it to new areas. The first stage of the initiative culminated in the
“Single European Act” (1986-87), a reform of the Treaties. Its main content was: a) to facilitate the
procedures for the enactment of new secondary legislation, in particular for harmonizing some areas
of regulation very directly linked to intra-zone exchanges of goods and services; b) to consolidate some
policies that before the European Community had only developed embryonically (mainly research and
development cooperation); c) to promote Member States cooperation in the area of Foreign Policy.
Second, on the basis of the reforms introduced by the Single European Act, the process of deepening
the internal market with the objective of eliminating border controls was launched. This required the
enactment of an extraordinary amount of secondary legislation in many different areas (something on
which should reflect those who think that European integration has proceeded on the basis of a
magical “mutual recognition” principle). At the end of it, controls at the internal borders certainly
disappeared even if borders do continue to exist and have a lot of economic effects (something that
the misleading definition of the internal market “without borders” in the EC Treaty itself masks). A very
revealing and all-important example will show this: when a commercial sale takes place between
Member States, the exporter is reimbursed of all the VAT he has paid in the exporting Member State
and the importer has to pay VAT on the whole import price (exactly as if it was a commercial sale to a
non-EU Member State, from the point of view of the exporter, or an import from a non-EU Member
State, from the point of view of the importer).
In a third stage (overlapping in time with the second one), the negotiations of the Maastricht Treaty
were launched, with their double goal: to progress towards an Economic and Monetary Union and to
set up a European Union (EU). As I will refer in detail to the Economic and Monetary Union in the rest
of the chapter, I will concentrate now on the setting up of the EU.
Very briefly, the outcome of the negotiations on “Political Union” was quite modest. A European Union
was created but simply in order to be an “umbrella” that would cover the old-fashioned European
Community, which continued to exist (as well as the EC Treaty continued to exist alongside the EU
Treaty) but also new forms of action which would be “of the Union” but not “of the Community”, in
particular in the areas of Foreign Policy and Justice plus Police Cooperation. These new forms of action
meant a “unionization” of some Member States common actions, to be developed progressively if the
new provisions had to prove successful.
All these developments led to a final one. The “internal market initiative” did not cover the movement
of persons as such, which, even after the elimination of controls in the internal borders on goods,
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services and the like, continued to be subject to controls when crossing from one Member State to the
other. In order to avoid this asymmetry, a certain number of Member States negotiated, outside the
framework of the European Union and its Treaties, the well-known Schengen Treaty. It brought about
a harmonization of control procedures and immigration criteria to be applied at the external borders
as the condition for the elimination of controls in the internal borders. In 1997, the Treaty of
Amsterdam “unionized” Schengen, bringing it within the framework of the EU and partly
“communitarizing” it by enlarging to some of the areas covered by it the competences of the European
Community.
And the disintegration of the Soviet bloc put on the table the issue of how to react to it, leading finally
to the enlargement of the Union.
However, these developments had an extremely important negative downside.
On the one hand, it became evident very early that, from the perspective of the citizens and the public
opinion as a whole, an even wider and deeper ditch tended to consolidate between them and the
integration process. The French petit oui in the referendum of the Maastricht Treaty – September
1992- (in which all the majority of the political forces supported a grand oui) should have worked as a
signal alert, even more than the Danish “no” just before (June 1992). Further than the electoral results,
a minimum of shrewdness and sensibility was enough to perceive an increasing unease, above all in
the founding Members of the process.
On the other hand, being less visible, the institutional system designed (and which had proved its
validity) for the objectives and the sphere of action initially foreseen, was proving to be each time more
incapable of dealing with new challenges and was being seized with an institutional deterioration each
time more accentuated. The deterioration affected, above all, the nucleus of the Community decisionmaking process: the relation Commission-Council and the internal functioning of these two institutions.
Their principal manifestations were the following:
-

As far as the Council is concerned, the progressive loss of its own institutional sense (that of a
“Council of Governments”) disintegrating itself into a series of “Council of sectorial Ministers”
lacking of coordination (and, in a number of cases, competitive among each other). At the limit,
the members of the Council themselves only saw this Community institution as an intergovernmental club for Governments to interact with the Commission. The Council turned out to
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be “the 12” or “the 15”, turning into reality the journalistic language and thus losing completely
its identity as an institution.106
-

With the increase in the number of the Community’s fields of action, the Commission was
becoming a formless aggregate of commissioners and directorates-general (and different services
in each of the directorates-general) without any other project or joint strategy different from the
corporatist strategy of expanding the Community’s and the Commission’s fields of action.

-

And as far as the relations of the Commission and the Council are concerned, instead of being
tense relations (because the perspectives of the different institutions are different) but loyal and
cooperative as conceived by the Treaties (because both institutions pursue the same objectives),
they became ever more marked by the distrust and the obsession in tilting on one side or the
other the distribution of power established in the Treaties. This was especially highlighted in the
field of external relations.

This institutional deterioration led to the blockade of the normal decision-making mechanism between
the Commission and the Council, with the result that all the really important decisions ended up on
the European Council’s table. Nevertheless, the European Council had neither been conceived to be a
decision-making body nor met with the necessary frequency and duration for it.
This institutional deterioration was maybe little visible for the citizens but was clearly perceptible from
the inside (and it was perceived as such, even if nobody dared to refer to it in public in a typical ostrich
attitude). Nonetheless, there is a document extraordinarily meaningful (and curiously not very well
known even though it is accessible to the public) that, from the perspective of the Council, analyses in
a very detailed way this institutional deterioration. Furthermore, the document cannot be more
“orthodox”, at least as far as their authors are concerned. It is the Trumpf-Piris Report of March 1999
(so named because of the name of the President and the Vice-president of the working group that
elaborated it – J. Trumpf, Secretary-General of the Council and J-C Piris, Director General of the Legal
Service of the Council, who was its main drafter). This extensive document (Document of the Council,

106

I would like to share a very illustrative personal anecdote. In 1995, talking to a very important Minister of a

Member State that was continuously referring to “Brussels” as something opposed to him and his Government, I
had the occasion of commenting to him, a friend from our times as University students: “But do you realize that
when you meet in the Council, Brussels is you (and you, Members of the Council)”. In turn, the answer was
intelligent (because he understood very well the comment) and sincere: “Yes, indeed. Now I realize. But I have
never had that idea before”.
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SN 2139/99)107 contains, despite its diplomatic language and the self-limitation of the scope and tone
of the critical appreciations by its drafters, an extremely harsh analysis on the latent institutional crisis
(seen from the Council’s perspective). Not only the content of the document was meaningful, but also
its calendar. Indeed, even if it is oriented towards the future, the institutional problems to which it
refers are problems already existing at the moment in which the draft of the report was started, in
1998, in what has been considered by many as the golden period of the European integration process.
The Trumpf-Piris report was submitted to the Helsinki’s European Council of December 1999, which
refers explicitly to it. Based on this report, a series of very superficial procedural decisions were
adopted in order to improve the functioning of the Council. However, it is very doubtful that these
decisions really addressed the core problems that the Report set out and analysed.
Looking to all these extraordinary developments, and adding to it the enlargement to new Member
States, a question necessarily arises: How a process whose initial political objectives have been
achieved successfully without being replaced by a set of clearly formulated ones, whose increasing
institutional deterioration is undoubted and has been analysed in an official document (the TrumpfPiris Report) and where a deepening ditch is being created between the citizens and the European
institutions is capable of deepening and broadening so much its integration?
Here again, it is up to readers to make their own minds about the answer to this question. The following
sections offer only some guides for reflection.

2.2 THE ECONOMIC AND MONETARY UNION: AN EXTREMELY IMPORTANT LEGAL-POLITICALINSTITUTIONAL RESULT THAT CONTRADICTED ITS INCEPTION?108
It seems an indisputable dogma that the Maastricht Treaty followed very closely the content and the
principal orientations of the Delors Report109. As it happens with all dogmas, this generalized belief

107

Accessible
in
https://www.cvce.eu/content/publication/2006/10/5/0bcead79-7ce6-45fa-972f71860c4bf8b3/publishable_en.pdf
and
https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/misc/09518.en1.html.
108
This section is taken from the article: Torrent, R. (2005). ¿Cómo gobernar aquello que se desconoce?: El caso
de la Comunidad Europea como Unión Económica y Monetaria”. Revista de Derecho Comunitario Europeo, nº
20, Madrid.
109

The Delors Report was entrusted in 1988 by the European Council of Hannover. It was drafted by a Committee

composed of Jacques Delors as the President, another commissioner, the Governors of the 12 Member States’
Central Banks and three experts. It was made public in April 1989. In December of the same year, the European
Council decided the official announcement of the Inter-governmental conference for the reform of the Treaties
concerning the Economic and Monetary Union, which led to the Maastricht Treaty. The entire text of the Report
can be found at http://aei.pitt.edu/1008/01/monetary_delors_collected_papers.pdf.
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only distorts the knowledge of reality. Indeed, the Maastricht Treaty, far from following closely the
Delors Report, designs a way to the EMU very different and, in essential points, absolutely opposed to
that outlined in considerable detail in the Delors Report. Thus, the Monetary Union is the typical
example of an achievement that ends up in a very different way from that conceived in the beginning.
Let’s look at it schematically.
The main characteristics of the Delors Report
The parallelism between the Economic Union and the Monetary Union
For the Delors Report, the EMU had to become a two-tier, well-balanced reality between the two
Unions (sections 21, 25 and 42 of the report).
The Economic Union
The Community had to have the power to define what the jargon calls (and even more in that moment)
the “policy mix” of economic policies, above all the combination of fiscal and monetary policy adapted
to the different circumstances (sections 30, 33 and 39 of the Report).
The Monetary Union
The Report holds that, certainly, the final horizon has to be defined from the very beginning: a “third
stage”. From the monetary point of view, what defines this third stage is not the common currency
but rather the irrevocable fixation of exchange rates among the existing currencies (sections 22 and
23 of the Report).
However, having defined this third stage as a final horizon, the essential content of the project is the
implementation of a second stage in which a new institutional framework is created, mainly in the
monetary field, because the second phase would be launched with the creation of the European
System of Central Banks (sections 55-57 of the Report):
An evolutionary advance with no pre-established calendars governed by the application of the principle
of subsidiarity
The process is conceived “à la A. Machado” – the great Spanish poet died in Colliure, France, when he
was entering exile after the Spanish Civil War -: the road is made by walking. Once the institutional
system is created at the beginning of the second phase (ESCB), there will be an advance “step by step”

See

also

https://www.cvce.eu/en/education/unit-content/-/unit/02bb76df-d066-4c08-a58a-

d4686a3e68ff/021072be-929c-4ca0-ad76-32760b5dc2ff/Resources.
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depending on how the situation is politically perceived in every moment. The calendar should not be
predetermined, above all, concerning the entry into the third phase (sections 41-43 of the Report).
The EMU should be an instrument to give more weight to the Community in the international sphere
The EMU should have allowed the Community to acquire a greater weight in the international sphere,
not only in the monetary field but also in the economic field in general – “in world economic
management”- (sections 35-38 of the Report).
Conclusion: the approach of the Delors Report
Therefore, the Delors Report sets out a process for advancing to the EMU centred in a progressive
transfer of competences from Member States to the Community that allows it to substitute Member
States in certain functions and to coordinate them. As a consequence, the Delors Report gave priority
to progressively changing the actor: the European Community should have assumed functions that
were performed previously by the States, by exercising, in the respect of the principle of subsidiarity,
several non-exclusive competences that would have been conferred to it. A situation would thus have
been created in which Community and national policies would have overlapped with a progressive
increase of the role played by the Community. The definition of the third phase sets the horizon to
which the second stage is meant to advance, this second stage being the decisive phase in which the
Report was really focused and which had to be marked by the creation of the ESCB at its very beginning.
The provisions introduced into the EC Treaty by the Maastricht Treaty
About the process as a whole
The lack of parallelism between the treatment granted by the Maastricht Treaty to the Economic Union
and the Monetary Union is known by the whole world and, as a consequence, it is not necessary to
insist on it.
It is also known that the Maastricht Treaty did not only introduce in the EC Treaty a date for the entry
into the third stage of the EMU but that, furthermore, this was, in practice, the decisive element and
the driving force of its provisions as a whole. What is not really known, and that is why we must keep
insisting on it, is that this approach is absolutely opposite to that of the Delors Report, as we have just
seen when quoting its sections 41-43.
Regarding the strengthening of the Community’s role in the international context in the area of general
economic policy, the Maastricht Treaty does not even mention this issue. In the monetary field, the
subject is dealt in an article that attributes to the Council the power to determine an exchange rate
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policy and fix the “Community position” at the international level (current article 138 TFEU, former
article 111.4 TEC after the Treaty of Amsterdam and former article 109 before)110. This article has not
yet been applied; therefore, no one is legitimized to talk about the euro’s exchange rate in
international forums (with the risk that many might think that they are legitimized to do so, with the
subsequent lack of credibility).
The Economic Union
Regarding the Economic Union, the Maastricht Treaty is mainly focused on setting restrictions to the
margin of discretion of public authorities (not only from Member States but also from the Community)
in the area of economic policy. We are going to see this in more detail.
-

Restrictions to public intervention not required by the Monetary Union
o

It is often forgotten in the presentations of the EMU that the Maastricht Treaty put
into the EMU “package” a series of provisions that not only do not have anything to
do with it and that, as a consequence, were not even written down in the Delors
Report, but also even contradict some of the criteria of the latter. I refer concretely to
the following two:
▪

The provisions concerning the liberalization of capital flows coming from, and
going to, third countries. Indeed, the Maastricht Treaty does not limit itself to
liberalize capital flows among Member States but also liberalizes flows with
third countries (new articles introduced in the chapter on movements of
capital). These provisions not only do not have anything to do with the EMU,
but also contradict its logic, at least as was conceived by the Delors report,
which established explicitly in its section 33 the “limitation of (public) debt in
non-Community currencies”.

▪

The article that restricts the privileged access of public administrations to
private credit (current article 124 TFEU). This prohibition is completely
different from that imposed on Central Banks to finance public
Administrations, which does constitute a matter linked to the process of

110

During the negotiation of the Maastricht Treaty two thesis were defended: that attributing to the European

Central Bank this function/competence and that of those who recalled that, in the US, exchange rate policy (as all
other external policies) falls under the competence of the Executive Branch of Government (i.e the Presidency
and its Secretary for the Treasury). The second thesis won, but no procedure for the exercise of this competence
could be agreed: so the problem was postponed … forever, it seems.
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money creation. The conditions for acceding to private credit have nothing to
do with monetary magnitudes; it is purely a question of absolutely debatable
economic policy.
-

“Constitutionalization” of economic policy criteria. From the determination ex ante of “policy mix”
to the control ex post of pre-established criteria:
o

Article 104 of the EC Treaty after Maastricht and its corresponding Protocol do not
attribute to the Community the power for contributing to the establishment of the
“policy mix” to which the Delors Report made reference. What they do is to
“constitutionalize” certain given criteria of economic policy (completely arguable
within the democratic debate) and, even more, to quantify them (something that,
again, is exceptional in comparative law). Given the strength and the rigidity of these
dispositions, the power of the Council and the European Council to elaborate certain
general orientations for the political economies of Member States (Art. 99 of the EU
Treaty) is very irrelevant from a practical point of view, as the experience has
confirmed.

o

Thus, we have radically moved from the orientation given by the Delors Report,
centred in the fact that the Community institutions contribute to the establishment ex
ante of a “policy mix” adapted to changing circumstances, to an orientation by virtue
of which the institutions devote themselves to control ex post the fulfilment of certain
pre-established criteria.

-

Lack of a Community’s power of taxation
o

For the Delors Report (section 59), it was indispensable that Community institutions
could “introduce discretional modifications (…) in the Community resources”.
Nevertheless, as it is well-known, neither the Maastricht Treaty nor any of the further
reforms have modified the regime for adopting the “Own Resources Decision”
established in Article 269 of the EC Treaty (current article 311 TFEU), which precludes
this possibility.

The Monetary Union
In the area of Monetary Union, the logic of the Maastricht Treaty is very simple.
The second phase is completely empty of any meaningful content. The creation of the ESCB and the
European Central Bank does not take place neither in the beginning nor during this second phase. And
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the creation of a short-lived European Monetary Institute with no effective competence seems only
an attempt to camouflage the absolute lack of content of this second phase in the monetary field.
Thus, the entrance into the third stage was absolutely abrupt. From one day to the next, the
competence over monetary policy was transferred from Member States to the Community as an
exclusive competence thereof. In no moment during the whole process, the Community and its
institutions (starting by the ECB) had disposed of a non-exclusive competence that allowed them
“learning”. The ESCB and the ECB were created and from the very moment of their creation they held
and exercised all the monetary competences (but no competence in the field of supervision); and in
the very same moment parities were fixed irrevocably and a common currency was created.
The date of entry of the third phase was not subject to any margin of appraisal. To the contrary, it is
the “big bang” previously announced which orients the whole process.
The comparison between the Delors Report and the provisions of the Maastricht Treaty relative to the
EMU
The Delors Report bets mainly on the transfer of (non-exclusive) competences to the Community, both
in the Economic Union and the Monetary Union fields. This transfer had to be made progressively
during a long second stage. The third stage mainly constituted a horizon to which advance had to be
made. Once the adequate legal-institutional system would have been created, the whole process
would be guided politically preserving the parallelism between the Economic Union and the Monetary
Union.
The Maastricht Treaty approaches in a radically different way both the Economic Union and the
Monetary Union. It thus breaks any idea of parallelism between the two.
-

In the field of Economic Union, what prevails is the creation of obligations that restrict the margin
for manoeuvre of Member States (and even of the Community as such). It is not about “changing
the actor” or adding a new actor (the Community), but rather restricting the margin of action of
any actor. These restrictions are essentially the same for the second and the third stages.

-

In the field of Monetary Union, on the contrary, the only approach is that of the transfer of
competences to the Community. Furthermore, this transfer is abrupt and complete: competences
are withdrawn from Member States and are transferred as exclusive competences to the
Community. The decisive stage is the third one because it is only in it that the ESCB and the ECB
are created and the transfer of competences is made. In fact, the second stage does not exist in
the field of Monetary Union.
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The political appreciation margin all along the whole process is extremely reduced. Either there
are predetermined rules that limit such margin (in the case of the Economic Union) or there is a
pre-established calendar that simply has to be followed in a strict way (as in the case of the
Monetary Union).

2.3 THE

ENLARGEMENT OF THE

DESIGNED STRATEGY?

EUROPEAN UNION: HAS

IT BEEN THE RESULT OF A WELL-

111

In terms of our Analytical Framework,
-

The preconditions of the enlargement process of the European Union to 10 new Member States
in 2005 and three additional ones later on were completely different from the ones existing when
the integration process was launched in the 1950s.

-

The objectives were also different. Addressing the disintegration of the Soviet bloc was completely
different from trying to bring to an end the Franco-German conflict.

-

Therefore, we should not be surprised of the consequences of the enlargement, on which I shall
return at the end of the chapter.

The first question to discuss now is whether or not the enlargement has been the successful result of
a well-designed strategy. This is again a question on which all readers have to reflect on themselves. I
will simply highlight some facts that, in any case, and for the purposes of analysing EU – LAC relations,
should be taken into account.
The facts are the following:
1. The project of the European Economic Area (EEA) was already designed by Delors and his team
at the end of the 80’s as an alternative to the integration of EFTA countries in the European
Communities. In a very characteristic way, the EEA agreement worked in the opposite way: as
a springboard to the accession of Austria, Finland and Sweden.
2. In November 13, 1989, the Eastern German Parliament appoints Hans Modrow as President
and opens up, in fact, the way to reunification. Gorbachev reacts rapidly by affirming that
reunification is a German problem; in January 1990 he was not ashamed of recognizing its
unavoidability. In turn, the European Council, in December 1989 limits itself to recommend

111

The European Commission’s website includes a section on Enlargement (https://ec.europa.eu/info/policies/eu-

enlargement_en) where the main data can be found.
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the Council to approve a mandate for negotiating a trade agreement between the European
Economic Community and the German Democratic Republic (sic!).
3. At the end of the 80’s, and even until 1991, the whole debate about enlargement revolved
around the reluctance to the expansion to Finland, Sweden, Norway and Austria. An expansion
to other States was not even imaginable.
4. A fact of decisive importance and about which there are many misunderstandings is that (in a
certain way as in the case of the EEA Agreement) the so-called “European agreements” with
the countries previously integrated in the Soviet bloc are not oriented at all towards their
accession. There is no willingness in them to harmonize legislations; in fact, those are
agreements much less ambitious than NAFTA, for example. And the best example of it
happened in 1997-1998 when, after the initiation of the enlargement process, the incapacity
of the European agreements to work as “accession instruments” was ascertained and a new
mechanism had to be invented: “the Accession Partnerships”. And then appears the paradox
that these European agreements, even if conceived from the perspective of non-accession and
negotiated in 1990 and 1991, start to be in force in 1993, when the perspective for accession
was already accepted.
5. During the whole period between 1988 and 1991, only the Tory Government in the United
Kingdom dares to bring forward the idea of enlarging to Central and Eastern Europe. The
unanimous response of the rest of the Governments as well as of the more orthodox European
positions is that the perfidious tory thesis masks the plan of denaturalizing the European
integration process and diluting it into a simple mechanism for integrating markets. Neither
Margaret Thatcher nor John Major deny, but rather confirm, this plan.
6. In this period, the initiatives for Central and Eastern Europe proliferated, among them,
Mitterrand’s “European Confederation” or M. Thatcher’s “Alliance for Liberty”. In this respect,
it is especially meaningful the political project of “concentric circles” defended by Delors as
the President of the Commission, among others in its Presentation to the European Parliament
of the Commission’s work program in 1990. Let’s summarize it:
The Central problem to which the Community had to provide an answer was how to
confront the structural change in the balances of power of the European continent,
how to provide European Central and Eastern transition countries with an anchorage
to the political institutions and the occidental values allowing at the same time to the
CEE the development of its integration process.
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On the one hand, the CEE has to reach a new stage in its regional integration process
and reach the objectives that are already in the agenda related to the creation of the
common market and the economic and monetary union. It has to advance towards its
federal vocation as well. In order to reach this, it launches the idea of convening a
second Conference in which will be discussed the creation of a political union, together
with the inter-governmental conference that will take place before the end of 1990 to
discuss the modifications to be added to the Treaties in order to include the fulfilment
of the Economic and Monetary Union among the objectives of the EEC.
Regarding the new continental responsibilities of the Community, Delors does not limit
himself to face the matter of the relationships that should have been created with the
Central and Eastern European countries, but also outlines a theory of the Community’s
international relations based on the creation of a wide net of cooperation relations
characterized by different levels of intensity around an EC strongly integrated. In this
European architecture, better known as the Theory of Concentric Circles, the first level
of cooperation is constituted by the relations with EFTA countries, with which the
Community was negotiating the conclusion of an agreement for the creation of a single
market.
In turn, the second circle is reserved to the countries of Central and Eastern Europe.
Delors proposes the conclusion of “revised partnership contracts” that include the
creation of an instance of dialogue and political and economic compromise, and which
provide for the creation of forms of cooperation in environmental, commercial,
scientific, technical, financial sectors, without focusing it necessarily on a single market
that could not be accessible to the economies that are not well prepared until many
years pass.
The conclusion of simple partnership agreements will be proposed to other Eastern
European States, which would not give rise to procedures of political and economic
transition and the new Republics of the Soviet Union. That is to say that the third circle
would be created, in which cooperation would be developed under the scope of the
CSCE.
The only country that escapes from this construction is the German Democratic
Republic, which in each of the institutional hypothesis was subject to the future
political axis of both Germanys.
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It is also emphasized how partnership agreements have a particular value as such and
distinguish themselves from the possibilities of accession in the sense of Art. 237 of
the EEC.
What is meaningful from this approach is that it has internal and external aspects that
are both very closely linked: the internal aspect moves forward while the external
aspect does not.
7. The Maastricht Treaty signed in December 1991 does not refer to any future enlargement of
the EU, or any adaptation or decision necessary to make this expansion a reality.
8. In 1992, the main political problem for integration was not enlargement but the ratification of
the Maastricht Treaty (French petit oui and the Danish no). It is true that the Lisbon European
Council in June 1992 dealt with the problem of enlargement, but the problem remains the
enlargement to EFTA countries. The reference to Central and Eastern European countries
could not be more vaporous: “The Community will reinforce cooperation and political dialogue
with Central and Eastern European countries in the framework of ‘European agreements”, so
as to contribute to the preparation of these countries to reach their accession aspirations to
the EU”.
9. In the spring of 1993, the events accelerated and first a Communication from the Commission
to the Council and then the Copenhagen European Council in June clearly orientated towards
accession.
10. However, in no moment enlargement was suggested as an indiscriminate process. To the
contrary, it is clear from the beginning that the process will not be like this. First, it is held that
the expansion has to be limited to the Visegrad trio (Poland, Hungary and Czech Republic)
because only those countries are “prepared”; then the principle of “Chaque cas selon ses
mérites” was adopted together with the theory of the “boat race” (all depart together but
each one arrives separately).
11. Which has been the final outcome? All accessions absolutely at the same time and as a package,
and in a single Treaty of Accession (simply delaying in two years the accession of Romania and
Bulgaria).
One could argue that enlargement is the best possible example of a “strategy by default”. Not knowing
how to address the disintegration of the Soviet bloc, the well lubricated hardware of the EC/EU Treaties
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provided the answer: press the “enlargement key” and the solution will unfold simply following the
software incorporated in the computer.

2.4 THE HISTORY OF THE “CONSTITUTIONAL” TREATY AND THE TREATY OF LISBON
In December 2000 / February 2001, a new reform of the EC/EU treaties is finally agreed at the level of
the European Council, held in Nice under French Presidency. The reform builds on the previous one
(Treaty of Amsterdam in 1997) and is heralded by the European Council itself, in a Declaration on the
Future of the Union,112 approved together with the final text of the Treaty as “open(ing) the way for
enlargement of the European Union” and “complet(ing) the institutional changes necessary for the
accession of new Member States”. The European Council also “calls for a deeper and wider debate
about the future of the European Union. In 2001, the Swedish and Belgian Presidencies, in cooperation
with the Commission and involving the European Parliament, will encourage wide-ranging discussions
with all interested parties: representatives of national parliaments and all those reflecting public
opinion, namely political, economic and university circles, representatives of civil society, etc. The
candidate States will be associated with this process in ways to be defined. … Following a report to be
drawn up for the European Council in Goteborg in June 2001, the European Council, at its meeting in
Laeken/Brussels in December 2001, will agree on a declaration containing appropriate initiatives for
the continuation of this process. 5. The process should address, inter alia, the following questions:
-

how to establish and monitor a more precise delimitation of powers between the European Union
and the Member States, reflecting the principle of subsidiarity;

-

the status of the Charter of Fundamental Rights of the European Union, proclaimed in Nice, in
accordance with the conclusions of the European Council in Cologne;

-

a simplification of the Treaties with a view to making them clearer and better understood without
changing their meaning;

-

the role of national parliaments in the European architecture.

…

112

https://www.cvce.eu/content/publication/2005/1/11/3ada83cf-5d6f-4c53-ab491f229554c6d2/publishable_en.pdf.
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After these preparatory steps, the Conference agrees that a new Conference of the Representatives of
the Governments of the Member States will be convened in 2004, to address the abovementioned
items with a view to making corresponding changes to the Treaties”.
What really happens is that, less than a year after the signature of the Treaty of Nice, and more than a
year before its entry into force (sic), the European Council meets in Laeken, under Belgian Presidency,
contradicts the decision it has taken less than a year before, and launches an extremely ambitious
initiative with a completely new and unrehearsed procedure in order to reach “a Constitution for
European citizens”: extraordinary development.
This is known but it should never be forgotten, in particular for the analysis of the EU’s external
relations. Does this show, in terms of our Analytical Framework, a great capacity of adaptation to a
changing world or, rather, a new strategy by default: when you don’t know what to do, push a key of
the computer (be the key of enlargement or the key of treaty reform) and the computer will do by
itself all the work?
The failure of the new Treaty, the so-called “Constitutional Treaty”, is well known. It could not survive
the fatal blow of the two rejections in referendum by two of the founding States: France and the
Netherlands.
It is much less known, but very relevant for EULAC Focus as a research project, how the story continues
with the Lisbon Treaty.
What is more or less known is accessible in Internet and is useful as an introduction.113 In the terms of
the UK Parliament’s report,
“The German Presidency made clear from the start of 2007 its hope of resolving the EU's
institutional impasse. The first concrete sign that the German Presidency's ambitious timetable
might be becoming a serious prospect came in the "Berlin Declaration" of 25 March 2007, which
announced the aim of "placing the European Union on a renewed common basis before the
European Parliament elections in 2009". However, the Berlin Declaration was signed only in the
name of the Presidents of the three EU institutions—European Council, European Commission
and European Parliament—as there was no agreement among the Member States themselves.
At this time, the Member States were split between those which wished to revive the

113

See http://europa.eu/rapid/press-release_MEMO-07-284_en.htm?locale=en and

https://publications.parliament.uk/pa/cm200708/cmselect/cmfaff/120/12005.htm.
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Constitutional Treaty and those, including the UK, which preferred a very different and less
ambitious approach to Treaty reform.

The German Presidency prepared its report to the June 2007 European Council on the
future of the institutional reform process by taking soundings from Member State
representatives—known as "focal points" or, informally, "sherpas"—rather than by
circulating draft texts for comment…Most of the German Presidency's contacts with the
"focal points" occurred bilaterally; the "focal points" met as a group with the German
Presidency on four occasions, on 24 January, 2 May, 15 May and 19 June.[29]
The German Presidency presented its report on the institutional reform process to the
Member States on 14 June 2007.[30] … The Presidency further proposed that an IGC
be convened rapidly, with the aim of reaching agreement on a new Treaty by the end of
2007. To that end, the Presidency recommended that the European Council meeting on
21-22 June agree a detailed mandate for the IGC.
The German Presidency's report was discussed by Member State Foreign Ministers
meeting informally on 17 June. On 19 June, the German Presidency published a draft
IGC mandate. This was the first time that Member States saw proposed Treaty terms,
only two days before the opening of the European Council. (emphasis added). This left
no opportunity for Parliamentary scrutiny, and also appears unlikely to have allowed
scope for extensive consultation within Government. A final mandate for the 2007 IGC
was agreed four days after publication of the Presidency draft, in the early hours of 23
June, following intensive negotiations at the European Council. The IGC mandate was
to provide the "exclusive basis" for the new Treaty. Given the detailed nature of the IGC
mandate, the substantive negotiating work of a normal IGC was as a result almost
wholly concluded before the IGC opened. …The 2007 IGC was launched on 23 July
2007, under the EU's new Portuguese Presidency. On the same day, the Portuguese
Presidency published the first draft text of the new EU Treaty, on the basis of the IGC
mandate agreed in a few days under the German Presidency…A further draft Treaty
text was published, dated 5 October.[38] This text went before the informal European
Council meeting in Lisbon of 18-19 October, where EU leaders reached final political
agreement on the new Treaty. A further draft Treaty text, incorporating the changes
agreed at Lisbon, was published with a date of 30 October. Following checking by
lawyers and linguists, the text of the Lisbon Treaty was published on 3 December, ahead
of the Treaty's signature by the Member States on 13 December…
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We recognise that the compressed timetable during which the most important decisions
on the EU's new Treaty were taken, over a few days in June, was driven by the EU's
Presidency-in-office. The Government could and should have provided more
information to Parliament during Spring 2007 about its approach to the renewed EU
Treaty reform process. It should also have pressed for a less compressed timetable in
June. Parliament was entitled to expect adequate time to be consulted and to be able to
make an input into the contents of the Treaty, through the Government. After the Treaty
was finalised, Parliament was also entitled to have adequate time to make a thorough
examination of the Treaty's detailed impact on the EU and the United Kingdom
constitution. Parliament has been denied these opportunities, on both counts. We
conclude that the procedure followed meant that the 2007 Intergovernmental
Conference mandate was agreed with little scope for UK public or Parliamentary
debate and engagement. This sets an unfortunate precedent which is in our view
damaging to the credibility of the institutional reform process itself.”
What is completely unknown, even to most specialists, academics and politicians, who consider
themselves “insiders”, is what the report does not say: that the whole initiative, as well as all the texts
mentioned in the report, have an only and single author: Jean- Claude Piris, the director general of the
Legal Service of the EU Council and the drafter of the Trumpf-Piris report, mentioned above (in fact,
two authors, Piris and his legal assistant, Therèse Blanchet).114
Piris began in 2006 by convincing the main players within the Council that the corpse of the
“Constitutional” Treaty had to be cleaned out instead of left there rotten; and that this could only be
achieved by means of a new treaty. This was not easy because most people did not see a clear way out
to its rejection in France and the Netherlands and the lack of ratification in other Member States.
Afterwards, he had to convince them that the EU’s peculiar political timing required the new treaty
had to be signed at the end of 2007 in order to leave 2008 as a year for its ratification in all Member
States, so that it could enter into force before the elections to the European Parliament in 2009. This
seemed to many, if not all, absolutely impossible, but Piris got his ideas through in the Declaration of

114

Jean-Claude Piris retired in 2010 as Director of the Legal Service of the Council. Therèse Blanchet has just

been appointed as Director general with effect in July 2019. He had already found the solution to the Danish No
to the Treaty of Maastricht and a few other difficult legal problems.
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Berlin of 25-03-2017115. just quoted in the report of the UK Parliament, which ends by saying "placing
the European Union on a renewed common basis before the European Parliament elections in 2009".
But this timing made absolutely impossible the development of a normal Intergovernmental
Conference. And here came the magic wand that Piris had in his pocket from the very beginning: the
new treaty had to be signed without being really negotiated. And he knew how to do it: To take the
text of the Constitutional Treaty, which had already been agreed by Heads of State and Government,
delete from it all its “constitutional provisions” (what one should assume had been definitively
rejected) and leave the remaining provisions as they stood (good or bad) without changing a letter in
them.
The story is relevant, for policy-oriented research, because it proves that behind the Lisbon Treaty
there is no strategy, or willingness of reform, or whatever, but simply the intelligence of someone able
to bury the dead body of the Constitutional Treaty before it got completely rotten. Is this the best way
of putting on track an integration process that maybe derailed when the Soviet bloc disintegrated? In
terms of international relations, is the EU after the Lisbon Treaty a global player well equipped
politically and institutionally to face the challenges of the XXIst century? These are two policy-oriented
research questions extremely relevant for EULAC Focus’ purposes.

2.5 THE

EFFECTS OF THE

2008

ECONOMIC CRISIS: ADDRESSING THE

MAASTRICHT TREATY

SHORTCOMINGS
The effects of the 2008 economic crisis revealed to all the shortcomings of the Economic and Monetary
Union that had been set up less than 10 years before (the 1st of January 1999) in accordance with the
provisions of the Treaty of Maastricht of 1992.
Necessity obliged to address some of these shortcomings. As the institutional framework based on the
interplay Council-Commission had lost much of its capacity of decision-making, all the important issues
ended up on the table of the European Council, as we have already analysed in this chapter. The
European Council had to improvise a series of measures.
The first was the creation of a European Financial Stability Facility, presented to the public as a decisive
step forward. In actual fact, the EFSF is no more than a private (sic) company owned by participating
Member States and located in Luxemburg (sic) that was able to borrow from the markets (with the

115

See https://europa.eu/50/docs/berlin_declaration_en.pdf.
215

WP06-Dl-26

D6.1: EU–CELAC Relations

guarantees of the Member States owning it) in order to lend to Member States asking for the loans:
i.e. an investment fund. The ESM (see below) describes it like this:
“The European Financial Stability Facility (EFSF) was created as a temporary crisis resolution
mechanism by the euro area Member States in June 2010. The EFSF has provided financial
assistance to Ireland, Portugal and Greece. The assistance was financed by the EFSF through
the issuance of bonds and other debt instruments on capital markets. The EFSF is a company
incorporated in Luxembourg under Luxembourgish law on 7 June 2010. The shareholders are
euro area countries with the exception of Latvia and Lithuania.
EFSF issues are backed by guarantees given by the euro area Member States for €724.47 billion
in accordance with their share in the paid-up capital of the European Central Bank …
As of 1 July 2013, the EFSF may no longer engage in new financing programmes or enter into
new loan facility agreements. This is in accordance with the EFSF Framework Agreement signed
by the euro area Member States, and the EFSF Articles of Incorporation. From that date, the
European Stability Mechanism (ESM) is the sole and permanent mechanism for responding to
new requests for financial assistance by euro area Member States. The EFSF will remain active
in order to: - receive loan repayments from beneficiary countries; - make interest and principal
payments to holders of EFSF bonds; - roll over outstanding EFSF bonds, as the average maturity
of loans provided to Ireland, Portugal and Greece is longer than the maturity of bonds issued
by the EFSF. The EFSF will be dissolved and liquidated when all financial assistance provided to
euro area Member States and all funding instruments issued by the EFSF have been repaid in
full”.116

The second was the so-called European Facility Stabilisation Mechanism117. According to the
European Commission, “The European Financial Stabilisation Mechanism (EFSM) was
created …to provide financial assistance to any EU country experiencing or threatened by
severe financial difficulties using bonds issued on behalf of the European Union. The EFSM
was used to provide financial assistance conditional on the implementation of reforms to
Ireland and Portugal between 2011 and 2014, and to provide short-term bridge loans to Greece

116

See https://www.esm.europa.eu/sites/default/files/2016_02_01_efsf_faq_archived.pdf.

117

The EFSM was created by the Council Regulation (EU) No 407/2010 of 11 May 2010 establishing a European

financial stabilisation mechanism.
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The mechanism was created on the basis of article 122 of the TFEU, an

exceptional provision, contrary to the main logic that presided the creation of the EMU because
it allows the European Union to become indebted (in order to lend to its Member States). This
is why Germany, in particular, made clear that it could not become a “normal” mechanism.
Therefore, a more ambitious reform of the Treaty had to be envisaged.119This reform has three
legs.
-

One is a new Treaty setting up a new International financial institution organization: the
European Stability Mechanism (ESM)120, which, quite meaningfully, remains located in
Luxemburg as its private predecessor, the EFSF.

-

A second one is a new Treaty signed by all Member States of the EU except the UK and
the Czech Republic: The Treaty on Stability, Coordination and Governance in the
Economic and Monetary Union.121 It strengthens the controls on the budgets of Member
States.

-

The third is a modification of the TFEU applying the “express” procedure of article 48.6
of the Treaty on the European Union. It amended, as requested by Germany, and in
particular by its Constitutional Court, article 136 (3) of the Treaty on the Functioning of
the EU by inserting the following text: "The Member States whose currency is the euro
may establish a stability mechanism to be activated if indispensable to safeguard the
stability of the euro area as a whole. The granting of any required financial assistance
under the mechanism will be made subject to strict conditionality".

Fourthly, it became necessary to address one of the biggest incongruities of the Maastricht Treaty:
that of creating a European Central Bank with a complete monetary competence and the greatest
independence but with absolutely no supervisory competence on the banking system (which remained
in the hands of Member States former Central Banks). Therefore, some supervisory competences had
to be conferred to the European Central Bank by a basic Council Regulation (whose limited scope is

118

See https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-financial-

assistance/loan-programmes/european-financial-stabilisation-mechanism-efsm_en.
119

A

2014

European

Parliament’s

Note

offers

a

Good

summary:

http://www.europarl.europa.eu/RegData/etudes/note/join/2013/462455/IPOL-AFCO_NT(2013)462455_EN.pdf.
120

See https://www.esm.europa.eu/sites/default/files/20150203_-_esm_treaty_-_en.pdf.

121

See https://www.esm.europa.eu/sites/default/files/20150203_-_esm_treaty_-_en.pdf or
https://www.consilium.europa.eu/media/20399/st00tscg26_en12.pdf.
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well manifest in its title: Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific
tasks on the European Central Bank concerning policies relating to the prudential supervision of credit
institutions). 122
All in all, plenty of efforts to overcome the shortcomings of the Maastricht Treaty. It remains to be
seen whether they will be sufficient.

2.6 THE SITUATION IN 2019: BREXIT PLUS ELECTIONS TO THE EUROPEAN PARLIAMENT AND
APPOINTMENT OF THE NEW COMMISSION
When the main turbulences of the economic crisis were more or less under control, new crisis have
shaken the European Union: Brexit and the Refugee crisis (and its effects on national and EU politics).
This is not the place for a detailed discussion of them. But they are very relevant for the external
relations of the Union, in particular with Latin America and the Caribbean. They undermine, indeed,
the vision of EU integration as a sophisticated, civilized and successful mechanism of conflict
management. Many in Latin America and the Caribbean (helped by influential opinion sectors from
outside) draw the conclusion that the EU is becoming an unreliable partner, unable to solve its own
internal problems.
Brexit has a catastrophic effect on relations with the Caribbean for obvious historic and linguistic
reasons. Further than that, it is extremely relevant because it proofs again, if such proof was required,
the extreme importance of the law in the definition and implementation of EU and EU related policies.
It is now obvious that the British ruling elite have simply forgotten this (convinced that “high level
politics” is all that matters) and misconstrue the very fundamentals of EU law (continuing to argue as
if “Customs Union” and “absence of controls in the internal borders between Member States” were
more or less synonymous, and forgetting the functioning of the Customs Union for 30 years, until 1992
-with controls at the borders-). This a lesson extremely pertinent for EULAC Focus.
The refugee crisis has also undermined the positive vision of the EU from other regions of the world,
in particular because of the perverse use of it by more or less xenophobic parties that have been able
to experience a rise in electoral results and even to accede to leading positions in the Government in
some very important Member States.
Unfortunately, the prospects for the next period cannot be optimistic.

122

See https://eur-lex.europa.eu/legal-content/EN/TXT/?&uri=CELEX:32013R1024.
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ANALYTICAL FRAMEWORK. A

HARDWARE UNCAPABLE OF PROCESSING THE NEW SOFTWARE
Our Analytical Framework can help to provide a summary of the chapter.
Dimensions
It is undoubtful that EC/EU integration has experienced in the last 34 years a great increase in content.
Both its width (areas covered) and its depth (intensity of the integration in these areas) have highly
increased. The EU has acquired new exclusive competences (on monetary issues, on foreign direct
investment – at least in external relations) and has greatly increased the exercise of its non-exclusive
competences. Furthermore, it has enlarged a lot its geographical scope.
It has also shown a remarkable capacity of adaptation. The modifications to the Treaties have been,
in particular, numerous and continuous. I have analysed the more important of them in the previous
sections of this chapter.
However, it is arguable that these advances have gone pari passu with a very significant loss of strength,
both in terms of respect and credibility of the law and in terms of political commitment. We have also
analysed the two aspects of the loss in the previous sections and the loss of strength can be easily
appreciated by simply following the media.
And it is especially meaningful for EULAC Focus that the increase in content has not brought about a
strengthening of the external dimension of the integration process. This is extremely difficult to argue
because the external dimension of a process does not depend only of the process itself but also, and
even mainly, of how the process is looked at and evaluated from outside. In 2019, EULAC Focus must
conclude, unfortunately, that, at least in terms of influence at the global level, the European Union is
risking moving backwards in its external dimension, not only in relation to the rising world powers like
China, but even in absolute terms compared to itself in the past.
Preconditions, Objectives and Instruments
It is easily arguable that one of the causes of the loss of strength is the radical change of preconditions
in the 1980s: the world changed as well as the relations of all types between the old Member States
and the new ones. But the effects of this change in preconditions went together with a complete
inability to establish a new (or renewed) set of well-articulated objectives. It is sufficient to recall that,
in Lisbon in 2000, the European Council had the extraordinary idea of establishing as a paramount
objective “to become the most competitive and dynamic knowledge-based economy in the world
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capable of sustainable economic growth with more and better jobs and greater social cohesion”. It is
worth to quote the introductory paragraphs of its Conclusions:123

“1. The European Union is confronted with a quantum shift resulting from globalisation
and the challenges of a new knowledge-driven economy. These changes are affecting
every aspect of people's lives and require a radical transformation of the European
economy. The Union must shape these changes in a manner consistent with its values
and concepts of society and also with a view to the forthcoming enlargement.
2. The rapid and accelerating pace of change means it is urgent for the Union to act
now to harness the full benefits of the opportunities presented. Hence the need for the
Union to set a clear strategic goal and agree a challenging programme for building
knowledge infrastructures, enhancing innovation and economic reform, and
modernising social welfare and education systems.
The Union's strengths and weaknesses
3. The Union is experiencing its best macro-economic outlook for a generation. As a
result of stability-oriented monetary policy supported by sound fiscal policies in a
context of wage moderation, inflation and interest rates are low, public sector deficits
have been reduced remarkably and the EU's balance of payments is healthy. The euro
has been successfully introduced and is delivering the expected benefits for the
European economy. The internal market is largely complete and is yielding tangible
benefits for consumers and businesses alike. The forthcoming enlargement will create
new opportunities for growth and employment. The Union possesses a generally welleducated workforce as well as social protection systems able to provide, beyond their
intrinsic value, the stable framework required for managing the structural changes
involved in moving towards a knowledge-based society. Growth and job creation have
resumed.
4. These strengths should not distract our attention from a number of weaknesses…
More than 15 million Europeans are still out of work. The employment rate is too low
and is characterised by insufficient participation in the labour market by women and
older workers. Long-term structural unemployment and marked regional unemployment
imbalances remain endemic in parts of the Union. The services sector is
123

See
https://www.cvce.eu/content/publication/2003/3/7/c5c91947-6659-4942-83095d963b158a8a/publishable_en.pdf.
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underdeveloped, particularly in the areas of telecommunications and the Internet. There
is a widening skills gap, especially in information technology where increasing numbers
of jobs remain unfilled. With the current improved economic situation, the time is right
to undertake both economic and social reforms as part of a positive strategy which
combines competitiveness and social cohesion.
The way forward
5. The Union has today set itself a new strategic goal for the next decade: to become
the most competitive and dynamic knowledge-based economy in the world capable of
sustainable economic growth with more and better jobs and greater social cohesion.
Of course, in 2010 no one dared to analyse whether the objectives of the 2010 Agenda had been
reached. The Commission tried to fill the void launching an 2020 agenda.124 But is it grounded in a
better analysis of reality and does it establish a better set of articulated objectives? And, in particular,
where is the sense of ownership of it by the Council and the Member States?
What is awaiting us in 2020? Will we finally get a set of well-articulated objectives grounded in a
realistic analysis of the preconditions? A new agenda so far-fetched as the 2010 and 2020 agendas?
Again, these are very relevant policy-oriented research questions.
The problem does not seem to lie only in the lack of analysis of the preconditions and the absence of
a well-articulated set of objectives. It seems now undoubtful that there has also been a bad use of the
instruments and of the “instruments of the instruments”, a use that was well balanced in the first 30
years of successful integration:
-

Institutional hypertrophy with new institutions and bodies that overlap with the existing ones.
The most important example of it for EULAC Focus being the lack of adequate articulation
between the European External Action Service and the Commission and the Council.

-

Hypertrophy of the use of the diplomatic instruments and confusion between the highest-level
diplomatic instrument (the European Council) with the ordinary legislative institutions (mainly the
Commission – Council interplay).

-

Unbalancing of the very delicate and careful balance between primary law (mainly obligations
imposed on Member States) and secondary law (and EU policies enacted trough it). This last
aspect is essential for the correct understanding of the shortcomings of the establishment of the

124

See https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52010DC2020.
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Economic and Monetary Union by the Treaty of Maastricht: Too much obligations imposed by
primary law to Member States and too little competence attributed to the Union to enact
secondary law defining and implementing economic policies.
Lack of adequacy between the old hardware and the new software
I’ll use a metaphor to conclude the chapter. We could attribute a good part of the success of the first
30 years of European integration to the excellent adjustment that the foundational Treaties reached
between the hardware they built and the software, the policies that such hardware had to process.
The hardware, as I already indicated, was essentially only legal. This hardware had two elements or
instruments: a) the obligations imposed to Member States and accepted by them when ratifying the
Treaty and b) a mechanism of producing again secondary law in the specific fields covered by the Treaty.
It is doubtful that, today, this hardware is sufficient to process the software necessary to respond to
the challenges that the Union has been assuming in the last twenty years and that are still raised today.
Furthermore, the initial hardware has been made much more confuse and full of interferences
between its different components.
In fact, this consideration is widely accepted, in one way or the other: everyone is preaching the need
for a “re-foundation” of the Union. But the analytical and political question is twofold (and very
relevant for EULAC Focus):
-

Is it possible? Can a new Treaty significantly modifying the current Treaty be negotiated, written,
signed and ratified? The explanation above of the “real history” of the Lisbon Treaty advices
extreme caution before giving an affirmative answer.

-

And, if it is not possible, what? What, in particular, in terms of external, more particularly EU –
LAC relations?
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CHAPTER 3.4
EU POLICIES IN THE SCIENTIFIC, CULTURAL
AND SOCIAL AREAS

1 THE EU’S CULTURAL, SCIENTIFIC AND SOCIAL POLICIES.
THEIR BASIS IN THE EU TREATIES. OVERVIEW
1.1 A HISTORICAL OVERVIEW UNTIL THE TREATY OF MAASTRICHT
The Treaty of Rome
As discussed in the previous chapter, the scope of the Treaty establishing the European Economic
Community was much narrower than many people think. Most public policies remained under the
competence of Member States, subject to the general obligations of liberalization of access and
national treatment imposed by the Treaty.
The cultural and scientific dimensions remained simply outside the scope of the Treaty. And only social
policy was covered. Two chapters/titles addressed it.
The first was the chapter on free movement of workers, the one that still distinguishes very favourably
EC/EU integration from all other regional integration processes, which do not dare to tackle this issue
(or, at most, mask it under the notion of “productive factors”, together with movements of capital).
The insertion of a chapter on free movement of workers is an element of the “équilibres fondationnels”
of the integration process and was a necessary condition for Italy’s membership. Not only because
there had already been a flow of migrant Italian workers to other founding Member States but because
the subtle net of pacts between the Christian Democrats (de Gasperi) and the Communists (Togliatti)
leading to the Italian democratic Constitution after the Second World War covered also, as a “State
issue”, important aspects of the legal and economic regime applicable to salaried workers.
The main integration instrument used in this chapter were Legal Rules. The chapter imposes to
Member States the obligation to accept the free circulation of workers from other Member States (art.
48) and grant to them national treatment, But it also confers to the Community the competence to
enact secondary law in order to make it really effective and not hindered by the divergence in
applicable domestic rules:
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Article 49
Upon the entry into force of this Treaty, the Council, acting on a proposal of the Commission
and after the Economic and Social Committee has been consulted, shall, by means of directives
or regulations, lay down the measures necessary to effect progressively the free movement of
workers, as defined in the preceding Article, in particular:
(a) by ensuring close collaboration between national labour administrations;
(b) by progressively abolishing according to a plan any such administrative procedures and
practices and also any such time-limits in respect of eligibility for available employment as are
applied as a result either of municipal law or of agreements previously concluded between
Member States and the maintenance of which would be an obstacle to the freeing of the
movement of workers;
(c) by progressively abolishing according to a plan all such time-limits and other restrictions
provided for either under municipal law or under agreements previously concluded between
Member States as impose on workers of other Member States conditions for the free choice of
employment different from these imposed on workers of the State concerned; and
(d) by setting up appropriate machinery for connecting offers of employment and requests for
employment, with a view to equilibrating them in such a way as to avoid serious threats to the
standard of living and employment in the various regions and industries.
Article 51
The Council, acting by means of a unanimous vote on a proposal of the Commission, shall, in
the field of social security, adopt the measures necessary to effect the free movement of
workers, in particular, by introducing a system which permits an assurance to be given to
migrant workers and their beneficiaries:
(a) that, for the purposes of qualifying for and retaining the right to benefits and of the
calculation of these benefits, all periods taken into consideration by the respective municipal
law of the countries concerned, shall be added together; and
(b) that these benefits will be paid to persons resident in the territories of Member States.
The second was the title on “Social Policy” and contained two chapters. The second envisages common
activities. First, it sets up a European Social Fund, with a small funding and with much less political
importance than the chapter on movement of workers. It focused also the situation of salaried workers
and not social policy in general:
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Article 123
In order to improve opportunities of employment of workers in the Common Market and thus
contribute to raising the standard of living, a European Social Fund shall hereby be established
in accordance with the provisions set out below; it shall have the task of promoting within the
Community employment facilities and the geographical and occupational mobility of workers.
Secondly, it confers a competence to the Community to act in the area of occupational training (article
128).
The title’s first chapter was named “Social Provisions” but referred again, exclusively, to the conditions
of live and work of salaried workers. It conferred explicitly to the Community the competence to carry
out diplomatic activities promoting dialogue and cooperation among Member States but established
also (in 1956!) the principle of equal pay between men and women workers.
Article 119
Each Member State shall in the course of the first stage ensure and subsequently maintain the
application of the principle of equal remuneration for equal work as between men and women
workers.
For the purposes of this Article, remuneration shall mean the ordinary basic or minimum wage
or salary and any additional emoluments whatsoever payable directly or indirectly, whether in
cash or in kind, by the employer to the worker and arising out of the workers’ employment.
Equal remuneration without discrimination based on sex means:
(a) that remuneration for the same work at piece-rates shall be calculated on the basis of the
same unit of measurement; and
(b) that remuneration for work at time-rates shall be the same for the same job.
On the basis of the competences conferred to it, the EEC began to produce secondary legislation. In
order to show the extreme importance attached to this topic, it is sufficient to mention that the third
secondary law legislative piece enacted by the EEC was the Regulation that tackled the very difficult
issue of the cumulation of periods of contributions to Social Security in different Member States
concerning migrant workers. In fact, it was the first piece “not internal” to the institutional system (the
previous two established the linguistic regime and the second the laissez-passer for officials).
The production of new law was not limited to the internal sphere. International agreements with third
countries concluded by the EEC jointly with its Member States began to include provisions on migrant
workers from third countries. This development, of great importance for EULAC Focus, was at the
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origin of probably the most progressive and valuable jurisprudence of the European Court of Justice
(ECJ): the Demirel125/Sevince126 jurisprudence concerning the agreement with Turkey, later extended
to many other cases and finally affecting decisively an issue of such importance in EU-LAC relations as
the regime applicable to third country professional football players in EU Member States.
With no primary law rules covering culture or science/research and no conferral of competence to the
EEC to enact secondary law, the only action that could be undertaken on these two areas had to be
based on article 235, that has already been discussed in the previous chapter when analysing the issue
of the legal basis for EC/EU action. The article establishes:
Article 235
If action by the Community should prove necessary to attain, in the course of the operation of
the common market, one of the objectives of the Community and this Treaty has not provided
the necessary powers, the Council shall, acting unanimously on a proposal from the Commission
and after consulting the European Parliament, take the appropriate measures.
For years, this provision was interpreted and applied as if it is was a cover-all provision. At the end of
the 80s, the abuse in the application of the provision induced a contrary reaction from some
Governments, Parliaments and Constitutional Courts, which considered it a violation of the essential
principle of conferral of (specific) competences. This reaction led not only to a much more restricted
use of the provision but, as we shall see in the following sub-sections, to the introduction in the Treaty
of articles that specifically address some topics to which article 235 had been applied and which
explicitly give to the European Community only a very limited competence (education, health and,
mainly, for EULAC Focus purposes, culture) that excludes harmonization.
In 1986-97, the Single European Act introduced in the EEC Treaty a whole new chapter on Research
(articles 130 G to 130 Q) – as it also did for Development Cooperation). The chapter gives a large
competence to the Community, not to produce rules applicable to researchers or research centres but
in order to allow it to set up public activities. Basically, in order to launch and fund large Research
Programmes (“Research Framework Programmes”) without having to rely on article 235.

125

Judgment of 30 September 1987, Meryem Demirel v Stadt Schwäbisch Gmünd. C-12/86. EU:C:1987:400.

126

Judgment of 20 September 1990, S. Z. Sevince v Staatssecretaris van Justitie. C-192/89. European Court

Reports 1990 I-03461. EU:C:1990:322.
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This introduction became an indirect way of endowing the European Economic Community with an
“industrial policy” (a notion that, because of its “dirigism” and “proximity to planification”, was taboo
at the time for many governments and political parties). It was an essential piece of the strategy
promoted by Jacques Delors, just appointed in 1985 President of the European Commission, in order
to create a powerful European base, comparable to those of the US and Japan, and able to be used by
European industry as a springboard to the world. This is extremely important for EULAC Focus because
it shows, proofs and explains why “industrial applicability and benefits” is in the genome of EU’s
research policy. The objective is clearly explicit from the very first sentence of the new chapter 127
(emphasis added in the following quotations):
Article 130F
1. The Community's aim shall be to strengthen the scientific and technological basis of
European industry and to encourage it to become more competitive at international level.
2. In order to achieve this, it shall encourage undertakings including small and medium-sized
undertakings, research centres and universities in their research and technological
development activities: it shall support their efforts to cooperate with one another, aiming,
notably, at enabling undertakings to exploit the Community's internal market potential to the
full, in particular through the opening up of national public contracts, the definition of common
standards and the removal of legal and fiscal barriers to that cooperation.
3. In the achievement of these aims, special account shall be taken of the connection between
the common research and technological development effort, the establishment of the internal
market and the implementation of common policies, particularly as regards competition and
trade.
Article 130G

127

The “tone” of the sentence has been softened in later reforms of the Treaty, but the main idea remains. The

current version of the introductory sentence of the chapter is:
Art. 179 TFEU
1. The Union shall have the objective of strengthening its scientific and technological bases by achieving a
European research area in which researchers, scientific knowledge and technology circulate freely, and
encouraging it to become more competitive, including in its industry, while promoting all the research activities
deemed necessary by virtue of other Chapters of the Treaties.
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In pursuing these objectives, the Community shall carry out the following activities,
complementing the activities carried out in the Member States:
(a) implementation of research, technological development and demonstration programmes,
by promoting cooperation with undertakings, research centres and universities
(b) promotion of cooperation in the field of Community research, technological development,
and demonstration with third countries and international organizations
(c) dissemination and optimization of the results of activities in Community research,
technological development, and demonstration
(d) stimulation of the training and mobility of researchers in the Community.
Article I30I
1. The Community shall adopt a multiannual framework programme setting out all its activities.
The framework programme shall lay down the scientific and technical objectives, define their
respective priorities, set out the main lines of the activities envisaged and fix the amount
deemed necessary, the detailed rules for financial participation by the Community in the
programme as a whole and the breakdown of litis amount between the various activities
envisaged. 3. The framework programme may be adapted or supplemented, as the situation
changes.
The conferral of this specific competence to the European Economic Community was accompanied by
an increasing allocation of funds in the successive Multiannual Financial Perspectives (and, accordingly,
in the annual budgets), parallel to the progressive relative reduction of funds allocated to the Common
Agricultural Policy and to, for a period, the augmentation of revenue.
The Treaty of Maastricht (1992-93)
The Treaty of Maastricht introduced meaningful changes in two of EULAC Focus main areas: Culture
and Social Policy. This was not the case for research, as the chapter remained unchanged and the
addition of a specific article on Industry did not modify the research chapter’s industrial orientation128.

128

The text of the new article on industry is very shallow. However, as we have seen in Chapter 3.2, it has been

added as legal basis to the basic acts setting up the Research Framework Programmes in order to emphasize, if
need be, their industrial orientation:
TITLE XIII
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Social Policy
The European Foundation for the Improvement of Living and Social Conditions, created in 1975 by
Council Regulation CEE 1365/75, summarizes very aptly the developments in social policy in the Treaty
of Maastricht and later on129:
The Agreement on Social Policy of 2 February 1992 was annexed to the Protocol on Social Policy
of the Treaty of Maastricht.
In contrast to the Protocol, it was signed by only eleven EU Member States, excluding the United
Kingdom. The agreement goes back to the Joint Agreement of the Social Partners of 31 October
1991, which EU social partners had elaborated in the preparation of the intergovernmental
conference in Maastricht. Both texts are almost identical. The Agreement on Social Policy
proposed a constitutionally recognised role for the social partners in the community legislative
process, which had formerly engaged only the EU institutions. At the same time, a major
extension of EC competences in employment and industrial relations was proposed, allowing

INDUSTRY
Article 130
1. The Community and the Member States shall ensure that the conditions necessary for the competitiveness of the
Community's industry exist. For that purpose, in accordance with a system of open and competitive markets, their
action shall be aimed at:
- speeding up the adjustment of industry to structural changes;
- encouraging an environment favourable to initiative and to the development of undertakings throughout the
Community, particularly small and medium-sized undertakings;
- encouraging an environment favourable to cooperation between undertakings;
- fostering better exploitation of the industrial potential of policies of innovation, research and technological
development.
2. The Member States shall consult each other in liaison with the Commission and, where necessary, shall
coordinate their action. The Commission may take any useful initiative to promote such coordination.
3. The Community shall contribute to the achievement of the objectives set out in paragraph 1 through the policies
and activities it pursues under other provisions of this Treaty. The Council, acting unanimously on a proposal
from the Commission, after consulting the European Parliament and the Economic and Social Committee, may
decide on specific measures in support of action taken in the Member States to achieve the objectives set out in
paragraph 1.
This Title shall not provide a basis for the introduction by the Community of any measure which could lead to a
distortion of competition.
129

See

http://www.eurofound.europa.eu/observatories/eurwork/industrial-relations-dictionary/agreement-on-

social-policy.
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for qualified majority voting with respect to some of the new competences. The agreement
proposed a radical change in the community legislative process for social policy.
The Social Policy Protocol of the Treaty of Maastricht also embodied a compromise in the form
of an ‘opt-out’ for the UK, thus creating a ‘twin-track’ EU social policy. On one track, all 12
Member States would continue to observe and to be bound by the previous provisions of the
‘Social Chapter’ of the EC Treaty. On the other track, all 12 Member States agreed that 11
Member States could adopt policies on employment and industrial relations, in accordance with
the new procedure laid down in the agreement annexed to the Protocol. It was agreed that the
UK would not participate in these procedures, nor would it be bound by the outcome of these
procedures.
Between 1992 and 1997, therefore, a ‘two-speed’ Europe operated in employment and
industrial relations. In accordance with the new social policy procedures of the Protocol and the
Agreement on Social Policy, only 11 Member States signed the Directives on European Works
Councils (1994), parental leave (1996) and part-time work (1997). It was not until May 1997
that the newly elected UK government decided to terminate the ‘opt-out.’ The Social Policy
Protocol was deleted and the Agreement on Social Policy was incorporated into a revised ‘Social
Chapter’ of the EC Treaty by the 1997 Treaty of Amsterdam.
Culture
The Treaty of Maastricht introduced a series of provisions on education, culture and health. It has
already been explained that it would a serious (but unfortunately very generalized) mistake to
interpret them as the willingness to enlarge Community action in these areas. Contrariwise, it is rather
the result of the reaction to the abuse in the application of article 235 to them. The German
Bundesrat130, in particular, requested some guarantee that the Länder competences in these areas
would not be invaded by future action by the European Community. This objective is clear in the text
of the respective articles (equal in all cases), which limits the possible Community action to, at most,
setting up “incentive measures…“ excluding any harmonization of the laws and regulations of the
Member States”.

130

The second Chamber of the German Parliament where the Länder, with competences in precisely these areas,

are represented.
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TITLE IX
CULTURE
Article 128
1. The Community shall contribute to the flowering of the cultures of the Member States, while
respecting their national and regional diversity and at the same time bringing the common
cultural heritage to the fore.
2. Action by the Community shall be aimed at encouraging cooperation between Member
States and, if necessary, supporting and supplementing their action in the following areas: improvement of the knowledge and dissemination of the culture and history of the European
peoples; - conservation and safeguarding of cultural heritage of European significance; - noncommercial cultural exchanges; - artistic and literary creation, including in the audio-visual
sector.
3. The Community and the Member States shall foster cooperation with third countries and the
competent international organizations in the sphere of culture, in particular the Council of
Europe.
4. The Community shall take cultural aspects into account in its action under other provisions
of this Treaty.
5. In order to contribute to the achievement of the objectives referred to in this Article, the
Council:
- acting in accordance with the procedure referred to in Article 189b and after consulting the
Committee of the Regions, shall adopt incentive measures, excluding any harmonization of the
laws and regulations of the Member States. The Council shall act unanimously throughout the
procedures referred to in Article 189b; acting unanimously on a proposal from the Commission, shall adopt recommendations.

1.2 EVOLUTION AFTER THE MAASTRICHT TREATY. PRIMARY LAW
Later reforms of EC/EU primary law after the Treaty of Maastricht in 1993 have not modified
significantly the legal framework of EU competences and action in the areas of science/research and
culture. In the area of social policy, and as just mentioned, the Social Policy Protocol was deleted and
the Agreement on Social Policy was incorporated into a revised ‘Social Chapter’ of the EC Treaty by the
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1997 Treaty of Amsterdam. This has as a consequence that the new articles 151 and 153 TFEU (former
article 136 ECT) have become a sort of nuclear and general provisions establishing the competence of
the EU to enact secondary law and trying to articulate some common action by the EU and Member
States.
TITLE X
SOCIAL POLICY
Article 151
(ex Article 136 TEC)
The Union and the Member States, having in mind fundamental social rights such as those

set out in the European Social Charter signed at Turin on 18 October 1961 and in the
1989 Community Charter of the Fundamental Social Rights of Workers, shall have as
their objectives the promotion of employment, improved living and working conditions,
so as to make possible their harmonisation while the improvement is being maintained,
proper social protection, dialogue between management and labour, the development
of human resources with a view to lasting high employment and the combating of
exclusion.
To this end the Union and the Member States shall implement measures which take
account of the diverse forms of national practices, in particular in the field of
contractual relations, and the need to maintain the competitiveness of the Union
economy.
They believe that such a development will ensue not only from the functioning of the
internal market, which will favour the harmonisation of social systems, but also from
the procedures provided for in the Treaties and from the approximation of provisions
laid down by law, regulation or administrative action.
Article 153
(ex Article 137 TEC)
1. With a view to achieving the objectives of Article 151, the Union shall support and
complement the activities of the Member States in the following fields:
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(a) improvement in particular of the working environment to protect workers' health
and safety;
(b) working conditions;
(c) social security and social protection of workers;
(d) protection of workers where their employment contract is terminated;
(e) the information and consultation of workers;
(f) representation and collective defence of the interests of workers and employers,
including co-determination, subject to paragraph 5;
(g) conditions of employment for third-country nationals legally residing in Union
territory;
(h) the integration of persons excluded from the labour market, without prejudice to
Article 166;
(i) equality between men and women with regard to labour market opportunities and
treatment at work;
(j) the combating of social exclusion;
(k) the modernisation of social protection systems without prejudice to point (c).
2. To this end, the European Parliament and the Council:
(a) may adopt measures designed to encourage cooperation between Member States
through initiatives aimed at improving knowledge, developing exchanges of information
and best practices, promoting innovative approaches and evaluating experiences,
excluding any harmonisation of the laws and regulations of the Member States;
(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of directives,
minimum requirements for gradual implementation, having regard to the conditions and
technical rules obtaining in each of the Member States. Such directives shall avoid
imposing administrative, financial and legal constraints in a way which would hold back
the creation and development of small and medium-sized undertakings.
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The European Parliament and the Council shall act in accordance with the ordinary
legislative procedure after consulting the Economic and Social Committee and the
Committee of the Regions.
In the fields referred to in paragraph 1(c), (d), (f) and (g), the Council shall act
unanimously, in accordance with a special legislative procedure, after consulting the
European Parliament and the said Committees.
The Council, acting unanimously on a proposal from the Commission, after consulting
the European Parliament, may decide to render the ordinary legislative procedure
applicable to paragraph 1(d), (f) and (g).
3. A Member State may entrust management and labour, at their joint request, with the
implementation of directives adopted pursuant to paragraph 2, or, where appropriate,
with the implementation of a Council decision adopted in accordance with Article 155.
In this case, it shall ensure that, no later than the date on which a directive or a decision
must be transposed or implemented, management and labour have introduced the
necessary measures by agreement, the Member State concerned being required to take
any necessary measure enabling it at any time to be in a position to guarantee the results
imposed by that directive or that decision.
4. The provisions adopted pursuant to this Article:
- shall not affect the right of Member States to define the fundamental principles of their
social security systems and must not significantly affect the financial equilibrium
thereof,
- shall not prevent any Member State from maintaining or introducing more stringent
protective measures compatible with the Treaties.
5. The provisions of this Article shall not apply to pay, the right of association, the right
to strike or the right to impose lock-outs.
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2 SECONDARY LAW, COMMON ACTIVITIES AND DIPLOMATIC
INSTRUMENTS AFTER THE MAASTRICHT TREATY
After the entry into force of the Treaty of Maastricht, the production of secondary law, the setting up
of public activities, and the use of diplomatic instruments has continued in the three areas.
Social Policy
It is included as Annex III a recent document of the European Commission services that offers the best
possible overview of EU’s secondary law and the resulting “Social Acquis”. As it includes a section on
rules applicable to third country workers, it is very relevant for the purposes of EULAC Focus’ Del. 6.4
(its Plan of Action).
The EU has also used extensively, in the social policy area, a particular diplomatic instrument, the socalled “Open Method of Coordination”, that brings Member States Governments together under the
Union’s framework and at the impulse of EU institutions (Council and Commission) to promote
dialogue, peer review of policies and actions. Francesco Chiodi has studied very aptly this development,
its possibilities and its limits131. It is also relevant for EULAC Focus Plan of Action.
But, from EULAC Focus’ perspective, these steps forward have been accompanied by a very serious
step backwards: the complete extinction of the old tradition of introducing in agreements concluded
by the European Community / Union provisions that somehow mirrored those of the EC Treaty and
were applicable to third country nationals. In fact, EU law on this topic (and other) has been colonized
by WTO/GATS law and the law of bilateral investment treaties, international legal orders in which the
very notion of salaried workers disappears, and the perspective is no longer that of workers’ rights but
that of the companies’ or firms’ rights to move their workers.
Research/Science
The EU’s Research/Scientific policy has been developed mainly through Public Activities. The
succession of multiannual Research Framework Programmes has been uninterrupted and always with
an increasing budget:

131

La coordinación de las políticas de protección social en Europa, in Coordinación de políticas sociales: desafíos

para la gestión pública, Carla Bronzo Fabián Repetto (eds.), EUROSociAL 2015. See http://sia.eurosocialii.eu/files/docs/1453800699-estudio_18.pdf.
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Budget (billions of €)

FP1 First

1984–1987 3.8

FP2 Second

1987–1991 5.4

FP3 Third[

1990–1994 6.6

FP4 Fourth

1994–1998 13.2

FP5 Fifth

1998–2002 15.0

FP6 Sixth

2002–2006 16.3

FP7 Seventh

2007–2013

FP8 Horizon 2020 (Eighth)

2014–2020 77

50.5

over

seven

years

+ 2.7 for Euratom over five years

It is relevant for EULAC Focus that they have become also progressively open to the participation of
third countries. And specific agreements on research have been signed with 20 countries, including
four from Latin America (Argentina, Brazil, Chile and Mexico)132.
It is also very relevant for EULAC Focus that, finally, article 185 TFEU133 has been applied in a case,
involving precisely third countries (in the Mediterranean), setting up the PRIMA Partnership:

132

See

the

whole

list

of

the

20

with

the

references

to

the

agreements

https://ec.europa.eu/research/iscp/pdf/policy/st_agreement_ec_euratom.pdf#view=fit&pagemode=none

in
and

https://ec.europa.eu/research/iscp/index.cfm?pg=countries.
133

Article 185 (ex Article 169 TEC).
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“Partnership for Research and Innovation in the Mediterranean Area, a joint programme focused on
the development and application of solutions for food systems and water resources in the
Mediterranean basin.134
DECISION (EU) 2017/1324 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 4 July 2017
on the participation of the Union in the Partnership for Research and Innovation in the
Mediterranean Area (PRIMA) jointly undertaken by several Member States135
Article 1
Participation in PRIMA
1. The Union shall participate in the Partnership for Research and Innovation in the
Mediterranean Area (‘PRIMA’), jointly undertaken by Croatia, Cyprus, France, Germany,
Greece, Israel, Italy, Luxembourg, Malta, Portugal, Slovenia, Spain, Tunisia and Turkey
(‘Participating States’), in accordance with the conditions laid down in this Decision.
2. Algeria, Egypt, Jordan, Lebanon and Morocco shall become Participating States subject to
the conclusion of international agreements for scientific and technological cooperation with
the Union setting out the terms and conditions of their participation in PRIMA.
3. Any Member State and any third country associated to Horizon 2020, other than one listed
in paragraph 1 of this Article, may participate in PRIMA provided that it fulfils the condition laid
down in point (c) of Article 4(1) and complies, in particular, with Article 11(5).
Member States and third countries associated to Horizon 2020 that fulfil the conditions set out
in the first subparagraph shall be considered to be Participating States for the purposes of this
Decision.
4. Any third country not associated to Horizon 2020, other than one listed in paragraph 2 of
this Article, may participate in PRIMA provided that:

In implementing the multiannual framework programme, the Union may make provision, in agreement with the
Member States concerned, for participation in research and development programmes undertaken by several
Member States, including participation in the structures created for the execution of those programmes.
134

See https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32017D1324&from=EN.

135

See Ibid. See also http://ec.europa.eu/research/environment/index.cfm?pg=prima.
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(a) it fulfils the condition laid down in point (c) of Article 4(1) and complies, in particular, with
Article 11(5);
(b) the implementation structure for PRIMA (‘PRIMA-IS’) approves its participation in PRIMA
after examining the relevance of its participation to achieving the objectives of PRIMA; and
(c) it concludes an international agreement for scientific and technological cooperation with
the Union setting out the terms and conditions of its participation in PRIMA.
Third countries that fulfil the conditions set out in the first subparagraph shall be considered to
be Participating States for the purposes of this Decision.

Article 3
Union financial contribution to PRIMA
1. The Union financial contribution, including EFTA appropriations, shall equal the
Participating States' contributions to PRIMA. The Union financial contribution shall
not exceed EUR 220 000 000.
Culture
As just seen, the article on Culture introduced in the EC Treat by the Treaty of Maastricht is very
limitative of the EC/EU competence. Further than “recommendations”, which can lead, at most, to
some diplomatic activities, it only gives the possibility of adopting “incentive measures, excluding any
harmonization of the laws and regulations of the Member States”: i.e. public activities (which, in actual
fact, have been very modest in their dimension and budget).
On that basis, the European Community gave continuity to the MEDIA programme, designed to
support the European film and audiovisual industries and providing support for the development,
promotion and distribution of European works within Europe and beyond. Its first phase (MEDIA 95)
had been set up by Council Decision of 21 December 1990 concerning the implementation of an action
programme to promote the development of the European audiovisual industry (Media) -1991 to 1995( Decision 90/685 /EEC)136, based on article 235 of the EEC Treaty.
MEDIA II (1996 – 2000), MEDIA Plus (2001 – 2006), MEDIA 2007 (2007 – 2013, with a budget of 755
million euros) followed it. Additionally, MEDIA Mundus (2011-2013) was created for the cooperation
between Europe and third countries.

136

See https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:1990:380:FULL&from=EN.
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In the specific field of cultural heritage, the 1997 RAPHAEL programme was followed in 2000 by the
programme Culture 2000, set up by Decision No 508/2000/EC of the European Parliament and of the
Council of 14 February 2000 establishing the Culture 2000 programme,137 with a seven year funding of
around 240 million euros. In accordance with its article 1,
The Culture 2000 programme shall contribute to the promotion of a cultural area common to
the European peoples.
In this context, it shall support cooperation between creative artists, cultural operators, private
and public promoters, the activities of the cultural networks, and other partners as well as the
cultural institutions of the Member States and of the other participant States in order to attain
the following objectives:
(a) promotion of cultural dialogue and of mutual knowledge of the culture and history of the
European peoples;
(b) promotion of creativity and the transnational dissemination of culture and the movement
of artists, creators and other cultural operators and professionals and their works, with a strong
emphasis on young and socially disadvantaged people and on cultural diversity;
(c) the highlighting of cultural diversity and the development of new forms of cultural
expression;
(d) sharing and highlighting, at the European level, the common cultural heritage of European
significance; disseminating know-how and promoting good practices concerning its
conservation and safeguarding;
(e) taking into account the role of culture in socioeconomic development;
(f) the fostering of intercultural dialogue and mutual exchange between European and nonEuropean cultures;
(g) explicit recognition of culture as an economic factor and as a factor in social integration and
citizenship; (h) improved access to and participation in culture in the European Union for as
many citizens as possible.
The Culture 2000 programme shall further an effective linkage with measures implemented
under other Community policies which have cultural implications.

In 2013, the European Union set up the programme Creative Europe (2014 – 2020) by
Regulation (EU) No 1295/2013 of the European Parliament and of the Council of 11 December

137

See https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000D0508.
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. The regulation brings together, within a single basic act, the previous MEDIA and

Culture programmes, which become sub-programmes within Creative Europe:
Article 6
Structure of the Programme
The Programme shall consist of:
(a)

a MEDIA Sub-programme;

(b)

a Culture Sub-programme;

(c)

a Cross-sectoral Strand.

The general and specific objectives of the programme are the following:
Article 3
General objectives
The general objectives of the Programme shall be:
(a) to safeguard, develop and promote European cultural and linguistic diversity and to
promote Europe's cultural heritage;
(b) to strengthen the competitiveness of the European cultural and creative sectors, in
particular of the audiovisual sector, with a view to promoting smart, sustainable and
inclusive growth.
Article 4
Specific objectives
The specific objectives of the Programme shall be:
(a) to support the capacity of the European cultural and creative sectors to operate
transnationally and internationally;
(b) to promote the transnational circulation of cultural and creative works and transnational
mobility of cultural and creative players, in particular artists, as well as to reach new and
enlarged audiences and improve access to cultural and creative works in the Union and
138

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013R1295.
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beyond, with a particular focus on children, young people, people with disabilities and
under-represented groups;
(c) to strengthen the financial capacity of SMEs and micro, small and medium-sized
organisations in the cultural and creative sectors in a sustainable way, while endeavouring
to ensure a balanced geographical coverage and sector representation;
(d) to foster policy development, innovation, creativity, audience development and new
business and management models through support for transnational policy cooperation.
The budget envisaged for the seven years period is EUR 1 462 724 000.
Further than Public Activities, there has been a modest use of Diplomatic instruments. The main
mechanism has been the “Open Method of Coordination”, already mentioned by reference to Social
Policy. The best example of it is the approval of the 2019-22 Work Plan for Culture, adopted on 27
November 2018, which sets out five main priorities for European cooperation in cultural policy making: Sustainability in cultural heritage; Cohesion and well-being; An ecosystem supporting
artists, cultural and creative professionals and European content; Gender equality; and
International cultural relations. However, when the 17 envisaged concrete actions are examined,
the real (scarce) ambition of the Plan makes no doubt. The Work Plan is annexed as ANNEX IV.
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ANNEX I PROVISIONS OF THE TFEU ON THE CULTURAL, SCIENTIFIC AND SOCIAL AREAS
PART THREE
UNION POLICIES AND INTERNAL ACTIONS
MOVEMENT OF WORKERS AND SOCIAL POLICY
TITLE IV.- FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL
CHAPTER 1.-WORKERS
Article 45
(ex Article 39 TEC)
1. Freedom of movement for workers shall be secured within the Union.
2. Such freedom of movement shall entail the abolition of any discrimination based on nationality
between workers of the Member States as regards employment, remuneration and other conditions
of work and employment.
3. It shall entail the right, subject to limitations justified on grounds of public policy, public security or
public health:
(a) to accept offers of employment actually made;
(b) to move freely within the territory of Member States for this purpose;
(c) to stay in a Member State for the purpose of employment in accordance with the provisions
governing the employment of nationals of that State laid down by law, regulation or administrative
action;
(d) to remain in the territory of a Member State after having been employed in that State, subject to
conditions which shall be embodied in regulations to be drawn up by the Commission.
4. The provisions of this Article shall not apply to employment in the public service.
Article 46
(ex Article 40 TEC)
The European Parliament and the Council shall, acting in accordance with the ordinary legislative
procedure and after consulting the Economic and Social Committee, issue directives or make
regulations setting out the measures required to bring about freedom of movement for workers, as
defined in Article 45, in particular:
(a) by ensuring close cooperation between national employment services;
(b) by abolishing those administrative procedures and practices and those qualifying periods in respect
of eligibility for available employment, whether resulting from national legislation or from agreements
previously concluded between Member States, the maintenance of which would form an obstacle to
liberalisation of the movement of workers;
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(c) by abolishing all such qualifying periods and other restrictions provided for either under national
legislation or under agreements previously concluded between Member States as imposed on workers
of other Member States conditions regarding the free choice of employment other than those imposed
on workers of the State concerned;
(d) by setting up appropriate machinery to bring offers of employment into touch with applications for
employment and to facilitate the achievement of a balance between supply and demand in the
employment market in such a way as to avoid serious threats to the standard of living and level of
employment in the various regions and industries.
Article 47
(ex Article 41 TEC)
Member States shall, within the framework of a joint programme, encourage the exchange of young
workers.
Article 48
(ex Article 42 TEC)
The European Parliament and the Council shall, acting in accordance with the ordinary legislative
procedure, adopt such measures in the field of social security as are necessary to provide freedom of
movement for workers; to this end, they shall make arrangements to secure for employed and selfemployed migrant workers and their dependants:
(a) aggregation, for the purpose of acquiring and retaining the right to benefit and of calculating the
amount of benefit, of all periods taken into account under the laws of the several countries;
(b) payment of benefits to persons resident in the territories of Member States.
Where a member of the Council declares that a draft legislative act referred to in the first subparagraph
would affect important aspects of its social security system, including its scope, cost or financial
structure, or would affect the financial balance of that system, it may request that the matter be
referred to the European Council. In that case, the ordinary legislative procedure shall be suspended.
After discussion, the European Council shall, within four months of this suspension, either:
(a) refer the draft back to the Council, which shall terminate the suspension of the ordinary legislative
procedure; or
(b) take no action or request the Commission to submit a new proposal; in that case, the act originally
proposed shall be deemed not to have been adopted.
TITLE X.- SOCIAL POLICY
Article 151
(ex Article 136 TEC)
The Union and the Member States, having in mind fundamental social rights such as those set out in
the European Social Charter signed at Turin on 18 October 1961 and in the 1989 Community Charter
of the Fundamental Social Rights of Workers, shall have as their objectives the promotion of
243

WP06-Dl-26

D6.1: EU–CELAC Relations

employment, improved living and working conditions, so as to make possible their harmonisation while
the improvement is being maintained, proper social protection, dialogue between management and
labour, the development of human resources with a view to lasting high employment and the
combating of exclusion.
To this end the Union and the Member States shall implement measures which take account of the
diverse forms of national practices, in particular in the field of contractual relations, and the need to
maintain the competitiveness of the Union economy.
They believe that such a development will ensue not only from the functioning of the internal market,
which will favour the harmonisation of social systems, but also from the procedures provided for in
the Treaties and from the approximation of provisions laid down by law, regulation or administrative
action.
Article 152
The Union recognises and promotes the role of the social partners at its level, taking into account the
diversity of national systems. It shall facilitate dialogue between the social partners, respecting their
autonomy.
The Tripartite Social Summit for Growth and Employment shall contribute to social dialogue.
Article 153
(ex Article 137 TEC)
1. With a view to achieving the objectives of Article 151, the Union shall support and complement the
activities of the Member States in the following fields:
(a) improvement in particular of the working environment to protect workers' health and safety;
(b) working conditions;
(c) social security and social protection of workers;
(d) protection of workers where their employment contract is terminated;
(e) the information and consultation of workers;
(f) representation and collective defence of the interests of workers and employers, including codetermination, subject to paragraph 5;
(g) conditions of employment for third-country nationals legally residing in Union territory;
(h) the integration of persons excluded from the labour market, without prejudice to Article 166;
(i) equality between men and women with regard to labour market opportunities and treatment at
work;
(j) the combating of social exclusion;
(k) the modernisation of social protection systems without prejudice to point (c).
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2. To this end, the European Parliament and the Council:
(a) may adopt measures designed to encourage cooperation between Member States through
initiatives aimed at improving knowledge, developing exchanges of information and best practices,
promoting innovative approaches and evaluating experiences, excluding any harmonisation of the
laws and regulations of the Member States;
(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of directives, minimum
requirements for gradual implementation, having regard to the conditions and technical rules
obtaining in each of the Member States. Such directives shall avoid imposing administrative, financial
and legal constraints in a way which would hold back the creation and development of small and
medium-sized undertakings.
The European Parliament and the Council shall act in accordance with the ordinary legislative
procedure after consulting the Economic and Social Committee and the Committee of the Regions.
In the fields referred to in paragraph 1(c), (d), (f) and (g), the Council shall act unanimously, in
accordance with a special legislative procedure, after consulting the European Parliament and the said
Committees.
The Council, acting unanimously on a proposal from the Commission, after consulting the European
Parliament, may decide to render the ordinary legislative procedure applicable to paragraph 1(d), (f)
and (g).
3. A Member State may entrust management and labour, at their joint request, with the
implementation of directives adopted pursuant to paragraph 2, or, where appropriate, with the
implementation of a Council decision adopted in accordance with Article 155.
In this case, it shall ensure that, no later than the date on which a directive or a decision must be
transposed or implemented, management and labour have introduced the necessary measures by
agreement, the Member State concerned being required to take any necessary measure enabling it at
any time to be in a position to guarantee the results imposed by that directive or that decision.
4. The provisions adopted pursuant to this Article:
- shall not affect the right of Member States to define the fundamental principles of their social security
systems and must not significantly affect the financial equilibrium thereof,
- shall not prevent any Member State from maintaining or introducing more stringent protective
measures compatible with the Treaties.
5. The provisions of this Article shall not apply to pay, the right of association, the right to strike or the
right to impose lock-outs.
Article 154
(ex Article 138 TEC)
1. The Commission shall have the task of promoting the consultation of management and labour at
Union level and shall take any relevant measure to facilitate their dialogue by ensuring balanced
support for the parties.
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2. To this end, before submitting proposals in the social policy field, the Commission shall consult
management and labour on the possible direction of Union action.
3. If, after such consultation, the Commission considers Union action advisable, it shall consult
management and labour on the content of the envisaged proposal. Management and labour shall
forward to the Commission an opinion or, where appropriate, a recommendation.
4. On the occasion of the consultation referred to in paragraphs 2 and 3, management and labour may
inform the Commission of their wish to initiate the process provided for in Article 155. The duration of
this process shall not exceed nine months, unless the management and labour concerned, and the
Commission, decide jointly to extend it.
Article 155
(ex Article 139 TEC)
1. Should management and labour so desire, the dialogue between them at Union level may lead to
contractual relations, including agreements.
2. Agreements concluded at Union level shall be implemented either in accordance with the
procedures and practices specific to management and labour and the Member States or, in matters
covered by Article 153, at the joint request of the signatory parties, by a Council decision on a proposal
from the Commission. The European Parliament shall be informed.
The Council shall act unanimously where the agreement in question contains one or more provisions
relating to one of the areas for which unanimity is required pursuant to Article 153(2).
Article 156
(ex Article 140 TEC)
With a view to achieving the objectives of Article 151 and without prejudice to the other provisions of
the Treaties, the Commission shall encourage cooperation between the Member States and facilitate
the coordination of their action in all social policy fields under this Chapter, particularly in matters
relating to:
- employment,
- labour law and working conditions,
- basic and advanced vocational training,
- social security,
- prevention of occupational accidents and diseases,
- occupational hygiene,
- the right of association and collective bargaining between employers and workers.
To this end, the Commission shall act in close contact with Member States by making studies, delivering
opinions and arranging consultations both on problems arising at national level and on those of
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concern to international organisations, in particular initiatives aiming at the establishment of
guidelines and indicators, the organisation of exchange of best practice, and the preparation of the
necessary elements for periodic monitoring and evaluation. The European Parliament shall be kept
fully informed.
Before delivering the opinions provided for in this Article, the Commission shall consult the Economic
and Social Committee.
Article 157
(ex Article 141 TEC)
1. Each Member State shall ensure that the principle of equal pay for male and female workers for
equal work or work of equal value is applied.
2. For the purpose of this Article, "pay" means the ordinary basic or minimum wage or salary and any
other consideration, whether in cash or in kind, which the worker receives directly or indirectly, in
respect of his employment, from his employer.
Equal pay without discrimination based on sex means:
(a) that pay for the same work at piece rates shall be calculated on the basis of the same unit of
measurement;
(b) that pay for work at time rates shall be the same for the same job.
3. The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, and after consulting the Economic and Social Committee, shall adopt measures to ensure
the application of the principle of equal opportunities and equal treatment of men and women in
matters of employment and occupation, including the principle of equal pay for equal work or work of
equal value.
4. With a view to ensuring full equality in practice between men and women in working life, the
principle of equal treatment shall not prevent any Member State from maintaining or adopting
measures providing for specific advantages in order to make it easier for the underrepresented sex to
pursue a vocational activity or to prevent or compensate for disadvantages in professional careers.
Article 158
(ex Article 142 TEC)
Member States shall endeavour to maintain the existing equivalence between paid holiday schemes.
Article 159
(ex Article 143 TEC)
The Commission shall draw up a report each year on progress in achieving the objectives of Article 151,
including the demographic situation in the Union. It shall forward the report to the European
Parliament, the Council and the Economic and Social Committee.
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Article 160
(ex Article 144 TEC)
The Council, acting by a simple majority after consulting the European Parliament, shall establish a
Social Protection Committee with advisory status to promote cooperation on social protection policies
between Member States and with the Commission. The tasks of the Committee shall be:
- to monitor the social situation and the development of social protection policies in the Member
States and the Union,
- to promote exchanges of information, experience and good practice between Member States and
with the Commission,
- without prejudice to Article 240, to prepare reports, formulate opinions or undertake other work
within its fields of competence, at the request of either the Council or the Commission or on its own
initiative.
In fulfilling its mandate, the Committee shall establish appropriate contacts with management and
labour.
Each Member State and the Commission shall appoint two members of the Committee.
Article 161
(ex Article 145 TEC)
The Commission shall include a separate chapter on social developments within the Union in its annual
report to the European Parliament.
The European Parliament may invite the Commission to draw up reports on any particular problems
concerning social conditions.

TITLE XI
THE EUROPEAN SOCIAL FUND
Article 162
(ex Article 146 TEC)
In order to improve employment opportunities for workers in the internal market and to contribute
thereby to raising the standard of living, a European Social Fund is hereby established in accordance
with the provisions set out below; it shall aim to render the employment of workers easier and to
increase their geographical and occupational mobility within the Union, and to facilitate their
adaptation to industrial changes and to changes in production systems, in particular through
vocational training and retraining.
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Article 163
(ex Article 147 TEC)
The Fund shall be administered by the Commission.
The Commission shall be assisted in this task by a Committee presided over by a Member of the
Commission and composed of representatives of governments, trade unions and employers'
organisations.
Article 164
(ex Article 148 TEC)
The European Parliament and the Council, acting in accordance with the ordinary legislative procedure
and after consulting the Economic and Social Committee and the Committee of the Regions, shall
adopt implementing regulations relating to the European Social Fund.
CULTURE
TITLE XIII
CULTURE
Article 167
(ex Article 151 TEC)
1. The Union shall contribute to the flowering of the cultures of the Member States, while respecting
their national and regional diversity and at the same time bringing the common cultural heritage to
the fore.
2. Action by the Union shall be aimed at encouraging cooperation between Member States and, if
necessary, supporting and supplementing their action in the following areas:
- improvement of the knowledge and dissemination of the culture and history of the European peoples,
- conservation and safeguarding of cultural heritage of European significance,
- non-commercial cultural exchanges,
- artistic and literary creation, including in the audiovisual sector.
3. The Union and the Member States shall foster cooperation with third countries and the competent
international organisations in the sphere of culture, in particular the Council of Europe.
4. The Union shall take cultural aspects into account in its action under other provisions of the Treaties,
in particular in order to respect and to promote the diversity of its cultures.
5. In order to contribute to the achievement of the objectives referred to in this Article:
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- The European Parliament and the Council acting in accordance with the ordinary legislative procedure
and after consulting the Committee of the Regions, shall adopt incentive measures, excluding any
harmonisation of the laws and regulations of the Member States,
- The Council, on a proposal from the Commission, shall adopt recommendations.
SCIENCE/RESEARCH
TITLE XIX
RESEARCH AND TECHNOLOGICAL DEVELOPMENT AND SPACE
Article 179
(ex Article 163 TEC)
1. The Union shall have the objective of strengthening its scientific and technological bases by
achieving a European research area in which researchers, scientific knowledge and technology
circulate freely, and encouraging it to become more competitive, including in its industry, while
promoting all the research activities deemed necessary by virtue of other Chapters of the Treaties.
2. For this purpose the Union shall, throughout the Union, encourage undertakings, including small
and medium-sized undertakings, research centres and universities in their research and technological
development activities of high quality; it shall support their efforts to cooperate with one another,
aiming, notably, at permitting researchers to cooperate freely across borders and at enabling
undertakings to exploit the internal market potential to the full, in particular through the opening-up
of national public contracts, the definition of common standards and the removal of legal and fiscal
obstacles to that cooperation.
3. All Union activities under the Treaties in the area of research and technological development,
including demonstration projects, shall be decided on and implemented in accordance with the
provisions of this Title.
Article 180
(ex Article 164 TEC)
In pursuing these objectives, the Union shall carry out the following activities, complementing the
activities carried out in the Member States:
(a) implementation of research, technological development and demonstration programmes, by
promoting cooperation with and between undertakings, research centres and universities;
(b) promotion of cooperation in the field of Union research, technological development and
demonstration with third countries and international organisations;
(c) dissemination and optimisation of the results of activities in Union research, technological
development and demonstration;
(d) stimulation of the training and mobility of researchers in the Union.
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Article 181
(ex Article 165 TEC)
1. The Union and the Member States shall coordinate their research and technological development
activities so as to ensure that national policies and Union policy are mutually consistent.
2. In close cooperation with the Member State, the Commission may take any useful initiative to
promote the coordination referred to in paragraph 1, in particular initiatives aiming at the
establishment of guidelines and indicators, the organisation of exchange of best practice, and the
preparation of the necessary elements for periodic monitoring and evaluation. The European
Parliament shall be kept fully informed.
Article 182
(ex Article 166 TEC)
1. A multiannual framework programme, setting out all the activities of the Union, shall be adopted by
the European Parliament and the Council, acting in accordance with the ordinary legislative procedure
after consulting the Economic and Social Committee.
The framework programme shall:
- establish the scientific and technological objectives to be achieved by the activities provided for in
Article 180 and fix the relevant priorities,
- indicate the broad lines of such activities,
- fix the maximum overall amount and the detailed rules for Union financial participation in the
framework programme and the respective shares in each of the activities provided for.
2. The framework programme shall be adapted or supplemented as the situation changes.
3. The framework programme shall be implemented through specific programmes developed within
each activity. Each specific programme shall define the detailed rules for implementing it, fix its
duration and provide for the means deemed necessary. The sum of the amounts deemed necessary,
fixed in the specific programmes, may not exceed the overall maximum amount fixed for the
framework programme and each activity.
4. The Council, acting in accordance with a special legislative procedure and after consulting the
European Parliament and the Economic and Social Committee, shall adopt the specific programmes.
5. As a complement to the activities planned in the multiannual framework programme, the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure and after
consulting the Economic and Social Committee, shall establish the measures necessary for the
implementation of the European research area.
Article 183
(ex Article 167 TEC)
For the implementation of the multiannual framework programme the Union shall:
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- determine the rules for the participation of undertakings, research centres and universities,
- lay down the rules governing the dissemination of research results.
Article 184
(ex Article 168 TEC)
In implementing the multiannual framework programme, supplementary programmes may be decided
on involving the participation of certain Member States only, which shall finance them subject to
possible Union participation.
The Union shall adopt the rules applicable to supplementary programmes, particularly as regards the
dissemination of knowledge and access by other Member States.
Article 185
(ex Article 169 TEC)
In implementing the multiannual framework programme, the Union may make provision, in agreement
with the Member States concerned, for participation in research and development programmes
undertaken by several Member States, including participation in the structures created for the
execution of those programmes.
Article 186
(ex Article 170 TEC)
In implementing the multiannual framework programme the Union may make provision for
cooperation in Union research, technological development and demonstration with third countries or
international organisations.
The detailed arrangements for such cooperation may be the subject of agreements between the Union
and the third parties concerned.
Article 187
(ex Article 171 TEC)
The Union may set up joint undertakings or any other structure necessary for the efficient execution
of Union research, technological development and demonstration programmes.
Article 188
(ex Article 172 TEC)
The Council, on a proposal from the Commission and after consulting the European Parliament and
the Economic and Social Committee, shall adopt the provisions referred to in Article 187.
The European Parliament and the Council, acting in accordance with the ordinary legislative procedure
and after consulting the Economic and Social Committee, shall adopt the provisions referred to in
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Articles 183, 184 and 185. Adoption of the supplementary programmes shall require the agreement of
the Member States concerned.
Article 189
1. To promote scientific and technical progress, industrial competitiveness and the implementation of
its policies, the Union shall draw up a European space policy. To this end, it may promote joint
initiatives, support research and technological development and coordinate the efforts needed for the
exploration and exploitation of space.
2. To contribute to attaining the objectives referred to in paragraph 1, the European Parliament and
the Council, acting in accordance with the ordinary legislative procedure, shall establish the necessary
measures, which may take the form of a European space programme, excluding any harmonisation of
the laws and regulations of the Member States.
3. The Union shall establish any appropriate relations with the European Space Agency.
4. This Article shall be without prejudice to the other provisions of this Title.
Article 190
(ex Article 173 TEC)
At the beginning of each year the Commission shall send a report to the European Parliament and to
the Council. The report shall include information on research and technological development activities
and the dissemination of results during the previous year, and the work programme for the current
year.
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ANNEX II EU LEGISLATION IN THE CULTURAL, SCIENTIFIC AND SOCIAL AREAS: DIRECTORIES
AND SUMMARIES
1.- DIRECTORIES OF LEGISLATION139
Chapter 05.- Freedom of movement for workers and social policy
05 Freedom of movement for workers and social policy (number of acts: 655)
•

05.07 statistics (number of acts: 57).

•

05.10 freedom of movement for workers (number of acts: 24).

•

05.20 social policy (number of acts: 607).
o

05.20.05 general social provisions (number of acts: 100).

o

05.20.10 European social fund (esf) (number of acts: 8).

o

05.20.20 working conditions (number of acts: 107).
▪

05.20.20.10 safety at work (number of acts: 59).

▪

05.20.20.20 wages, income and working hours (number of acts: 21).

▪

05.20.20.30 industrial relations (number of acts: 6).

o

05.20.30 employment and unemployment (number of acts: 246).

o

05.20.40 social security (number of acts: 146).

o

05.20.50 approximation of certain social provisions (number of acts: 16).

Chapter 16.- Science, information, education and culture (number of acts: 427)
16 science, information, education and culture (number of acts: 427).

139

•

16.01 general (number of acts: 2).

•

16.07 statistics (number of acts: 11).

•

16.10 science (number of acts: 76).

•

16.20 dissemination of information (number of acts: 153).

•

16.30 education and training (number of acts: 122).

•

16.40 culture (number of acts: 94).

EUR-Lex. Directory of legal acts. Retrieved from https://eur-lex.europa.eu/browse/directories/legislation.html.
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2.- SUMMARIES OF LEGISLATION140
Employment and social policy
European strategy for growth (number of summaries: 25)
▪

General framework (number of summaries: 6).

▪

Intelligent growth (number of summaries: 7).

▪

Sustainable growth (number of summaries: 3).

▪

Inclusive growth (number of summaries: 1).

▪

Archives (number of summaries: 1).

Priorities and objectives: the social agenda (number of summaries: 3)
▪

The social agenda (number of summaries: 2).

▪

Priorities and objectives (number of summaries: 1).

▪

Community employment policies (number of summaries: 23).

▪

Partnership for growth and employment (number of summaries: 6).

▪

The European employment strategy (ees): 1997-2005 (number of summaries: 1).

▪

Community employment policy instruments (number of summaries: 9).

▪

Other challenges in the field of employment policies (number of summaries: 4).

Social and employment situation in Europe (number of summaries: 21)
▪

Reports (number of summaries: 11).

▪

Statistics (number of summaries: 5).

▪

Information and incentives (number of summaries: 4).

Job creation measures (number of summaries: 18)
▪

Job creation measures (number of summaries: 13).

▪

Sectoral job creation promotion (number of summaries: 4).

▪

Financial dimension of job creation (number of summaries: 1).

Employment rights and work organisation (number of summaries: 27)

140

EUR-Lex. Summaries of EU Legislation. Retrieved from https://eur-lex.europa.eu/browse/summaries.html.
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Protection of employees' rights (number of summaries: 10).

▪

Organisation of working time (number of summaries: 13).

▪

Corporate social responsibility (number of summaries: 3).
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Social dialogue and employee participation (number of summaries: 24)
▪

European social dialogue (number of summaries: 5).

▪

Cross-industry social dialogue (number of summaries: 6).

▪

Sectoral social dialogue (number of summaries: 5).

▪

Forum for social dialogue (number of summaries: 2).

▪

Information, consultation and participation of employees (number of summaries: 6).

Health, hygiene and safety at work (number of summaries: 32)
▪

General provisions (number of summaries: 11).

▪

Equipment, signs and loads (number of summaries: 4).

▪

Protection of specific groups of workers (number of summaries: 5).

▪

Chemical, physical and biological agents (number of summaries: 11).

Social protection (number of summaries: 35)
▪

Coordination of social security systems (number of summaries: 6).

▪

Supplementary pension schemes (number of summaries: 7).

▪

Modernising social protection (number of summaries: 13).

▪

The workplace (number of summaries: 10).

Equality between men and women (number of summaries: 23)
▪

General framework (number of summaries: 7).

▪

Principle of non-discrimination based on sex (number of summaries: 1).

▪

Female employment and entrepreneurship (number of summaries: 9).

▪

Combating sexual harassment and violence against women (number of summaries: 4).

▪

International dimension of equality between men and women (number of summaries: 1).

Social measures for target groups: disability and old age (number of summaries: 13)
▪

People with disabilities (number of summaries: 7).
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Elderly people (number of summaries: 6).

Social inclusion and the fight against poverty (number of summaries: 23)
▪

Transversal actions (number of summaries: 13).

▪

Specific actions (number of summaries: 9).

Anti-discrimination and relations with civil society (number of summaries: 10)
▪

Tackling discrimination (number of summaries: 5).

▪

Fundamental social rights (number of summaries: 3).

▪

Relations with civil society (number of summaries: 2).

Employment and social policy: international dimension and enlargement (number of summaries: 8)
▪

Social development (number of summaries: 4).

▪

Measures for target groups (number of summaries: 2).

▪

Enlargement (number of summaries: 2).

Culture
•

Cultural cooperation (number of summaries: 2).

•

Programmes and initiatives (number of summaries: 14).

•

Eu enlargement (number of summaries: 2).

Audiovisual and media
Television without frontiers (number of summaries: 3)
▪

Protection of minors and human dignity (number of summaries: 2).

Digital television and interactive media (number of summaries: 14)
▪

State aid rules (number of summaries: 2).

Bodies and agencies (number of summaries: 1)
▪

Enlargement (number of summaries: 2).

Research and innovation
General framework (number of summaries: 18).
Research in support of other policies (number of summaries: 29).
Research and innovation: international dimension and enlargement (number of summaries: 10).
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ANNEX III - THE EU SOCIAL ACQUIS

THE EU SOCIAL ACQUIS

COMMISSION STAFF WORKING DOCUMENT
Accompanying the document
Communication from the Commission to the European
Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions
Launching a consultation on an European Pillar of
Social Rights
COM (2016) 127 final
SWD (2016) 51 final
8th March 2016
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4.3.1. Work environment and access to work
4.3.2. Social protection
4.3.3. Education and training
4.3.4. Health
5. Social rights and principles as laid down in international law

1. A brief history of the social acquis
EU primary law, consisting of the Treaty on European Union (TEU), the Treaty on the Functioning of
the European Union (TFEU) and the Charter of Fundamental Rights (EU Charter), bestows a social
mission and mandate on the EU. This social mandate is the result of a long and gradual development.
Social policy in the broad sense began as a means of securing market integration, and has developed
into a method to deliver social policies. This paper focuses on this "acquis", in a legal sense.
Already starting with the Treaty of Rome (1957), the European Economic Community provided the
creation of a European Social Fund (ESF) in order to improve employment opportunities for workers
and to contribute to the raising of their standard of living (Chapter II). It included a right to free
movement of workers and the abolition of any discrimination based on nationality between workers
of the Member States as regards employment, remuneration and other conditions of work and
employment (Article 48). As illustrated in Article 119, it also focused on gender equality with respect
to equal pay for equal work. In the field of the protection of health and safety in the workplace the
Commission could issue opinions on problems at national and international level (Articles 117 and
118).141 Moreover, due to the Treaty's obligation for the Council to act in the area of the coordination
of social security (Article 51), EU secondary legislation in this field has existed since 1958.142 Finally,
concrete action was taken on vocational training already in 1963. 143 Relatively early the Court of
Justice of the European Union (CJEU) took social considerations on board, in particular in cases

141

Minimum occupational health and safety requirements were needed in order to complete the single European
market. This led to the adoption, for example, of Directive 82/605/EEC on protection against the risks associated
with metallic lead, Directive 83/477/EEC on asbestos, and Directive 86/188/EEC on noise..
142
Regulations No 3 and 4 of 1958.
143
63/266/EEC: Council Decision of 2 April 1963 laying down general principles for implementing a common
vocational training policy.
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involving individuals. The result was that individuals, often migrant workers and their families were
held to be entitled to various types of social benefits.144
The EU social acquis initially evolved in order to complete the single European market.145 The social
policy further developed with the inclusion by the Single European Act in 1986 of the possibility to
adopt minimum requirements on the health and safety of workers (Article 118a). The areas for EU
action were expanded in the 1992 Maastricht Treaty’s Social Protocol. The Protocol’s provisions were
subsequently integrated into the general Treaty framework by the 1998 Amsterdam Treaty rendering
them applicable to all Member States, forming the basis for the current Title X of the TFEU. From the
entry into force of the Lisbon Treaty, the EU had for the first time in the history of integration included
the concept of achieving a highly competitive social market economy.146
As for fundamental social rights, the initial point of reference in the EU legal order was the Community
Charter of the Fundamental Social Rights of Workers, adopted in 1989 by all Member States except
the UK. Not legally binding, the 1989 Community Charter was a political instrument and a point of
reference for the CJEU.147 Many of the 1989 Community Charter’s rights are now featured in the EU
Charter. Proclaimed in Nice in 2000 and given status equal to primary law by the Lisbon Treaty in 2009,
the EU Charter contains a great number of social and welfare rights that need to be respected by the
EU Institutions, as well as the Member States when they are implementing EU law.
2. The framework of the EU social acquis as laid down in primary law
2.1. The Treaties
The social mission and objectives of the EU are to promote the well-being of its peoples (Article 3 TEU),
to work for the sustainable development based on a highly competitive social market economy, aiming
at full employment and social progress, and a high level of protection. The EU shall combat social
exclusion and discrimination, promote social justice and protection, equality between women and
men, solidarity between generations and protection of the rights of the child. It shall also promote
economic, social and territorial cohesion, and solidarity among Member States.

Cf. Case 249/83, Hoeckx; case 94/84, Deak; and C-237/94, O’Flynn.
Many early EU labour law measures were based on the general harmonisation competence for the establishment
and functioning of the internal market. See e.g. Directive 80/987/EEC on employer insolvency, Directive 75/125
on collective redundancies, and Directive 77/187/EEC on transfer of undertakings.
146
Article 2(3) TEU.
147
For example case C-173/99, BECTU; C-397/01, Pfeiffer and C-151/02, Jaeger.
144
145
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The EU shall pursue these social objectives by appropriate means commensurate with the
competences which are conferred upon it in the Treaties (Article 5(2) TEU). The use of these
competences shall comply with the principles of subsidiarity and proportionality (Article 5(3) and 5(4)
TEU).
The social mission of the EU is further enhanced by Article 9 TFEU that prescribes a social
‘mainstreaming’ obligation, stating that in defining and implementing its policies and activities, the EU
shall take into account requirements linked to the promotion of a high level of employment, the
guarantee of adequate social protection and the fight against social exclusion.
The EU has implemented its social mission and objectives inter alia on the basis of Article 153 TFEU of
the Social Policy Title X. The central provision in this Title is Article 153(1). It has a wide personal and
material scope, providing the legal basis for the EU “to support and complement the activities of the
Member States” in a number of fields for people both inside and outside the labour market: workers,
jobseekers and unemployed. The objective is to improve working conditions, social security and social
protection, workers' health and safety, information and consultation of workers, and the integration
of persons excluded from the labour market.
For all those fields the EU is granted a law-making competence to adopt directives (except the
combating of social exclusion and the modernization of social protection systems), but this power is
limited in two ways: the EU operates under “shared competence” (Article 4 TFEU), and can only
establish minimum requirements.
For directives concerning social security and social protection of workers, the protection of workers
where their employment contract is terminated, the representation and collective defence of workers
and employers and conditions of employment for third-country nationals legally residing in EU's
territory, unanimous Council voting with consultation of the European Parliament is required.148 The
specific bridging clause, which authorises the Council to decide unanimously to apply the ordinary
legislative procedure149 can be applied in those cases, except on measures concerning social security
and social protection of workers.

148
149

Second subparagraph of Article 153(2)(b) TFEU.
Third subparagraph of Article 153(2)(b) TFEU.
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The final paragraph of Article 153 TFEU declares that "the provisions of this Article shall not apply to
pay, the right of association, the right to strike or the right to impose lock-outs", limiting the EU’s power
under this social competence.150
Article 5(3) TFEU provides that the EU may take initiatives to ensure coordination of Member States'
social policies. The scope of and arrangement for exercising the Union’s competence in this regard is
set out in Article 156 TFEU, laying down the necessary infrastructure for a social ‘open method of
coordination’.
The TFEU features a unique additional way for the EU to adopt social policy legislation, namely by the
implementation of agreements concluded between the social partners, i.e. representatives of
management and labour, at EU level. Articles 152, 154 and 155 TFEU provide the legal framework for
this European-level social dialogue. In the areas covered by Article 153 TFEU, such agreements shall
be implemented “at the joint request of the signatory parties, by a Council decision”.151
Article 21(3) TFEU provides competence for the EU to adopt measures concerning social security or
social protection. Similarly, for cross-border situations in the internal market Article 45–48 TFEU
provide competence to secure the free movement of workers in the EU.
Finally, Articles 145, 148, 162, 165 and 168 TFEU on employment guidelines, the ESF, education and
health can be mentioned in the present context.
2.2. The EU Charter
A wide range of social rights and principles are laid down in the EU Charter. 152 The EU Charter is
binding on the EU institutions, which means that they have to respect and observe it whenever they
150

However, some measures based on Article 153 TFEU, such as the fixed-term, part-time and temporary agency
work directives include pay among the “employment conditions” for which they lay down a right to equal
treatment. Aspects of pay are also indirectly regulated by Article 7 of the Working Time Directive, which lays
down the right to minimum paid annual leave. In none of these cases are the levels of pay determined by EU
law and this remains a matter of national competence. The CJEU has explicitly held that “as [Article 153(5)
TFEU] derogates from paragraphs 1 to 4 of that article, the matters reserved by that paragraph must be
interpreted strictly so as not to unduly affect the scope of paragraphs 1 to 4, nor to call into question the aims
pursued by Article [151 TFEU]”. See inter alia Case C-268/06, Impact, and C-307/05, Yolanda Del Cerro
Alonso v Osakidetza-Servicio Vasco de Salud.
151
The social partners have to date adopted ten such agreements: Four cross industry and six at sector level.
152
Such as the prohibition of forced labour (Article 5), respect for private and family life (Article 7), freedom of
association (Article 12), the freedom to choose an occupation and right to engage in work in any Member State
(Article 15), the right not to be discriminated on only ground (Article 21), the equality between men and women
in all areas, including employment, work and pay (Article 23), the right to information and consultation within
the undertaking (Article 27), the right of collective bargaining and action (Article 28), the right to a free
placement service (Article 29), the right to protection in the event of unjustified dismissal (Article 30), the right
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act in accordance with the powers conferred on them by the Treaties. In addition, the Charter is
binding on the Member States when they are implementing EU law, for instance when transposing
directives into their national law. Many of the social rights and principles laid down in the Charter
have been concretised by means of secondary law. These measures are fully binding on the Member
States and are interpreted by the CJEU in the light of the Charter.153
However, the EU Charter must be read in conjunction with the Treaties. The Charter does not establish
any new power or task for the Union. Moreover, Article 52(2) requires that rights of the Charter for
which provision is made in the Treaties shall be exercised under the conditions and within the limits
defined by the Treaties and the general principles of EU law. The freedom to choose an occupation
and right to engage in work in any Member State (Article 15 of the Charter) is therefore to be exercised
under the conditions and within the limits defined by Article 45 TFEU as interpreted by the CJEU. Most
importantly, in many areas where social rights feature in the EU Charter (e.g., housing, child well-being,
social protection), there is little to no EU competence to enact secondary legislation.
3. Social rights and principles in EU secondary law
The largest part of the EU social aquis consists of secondary legislation, mostly in the form of directives.
Many of these give a more concrete expression or implementation of social rights as derived from the
Treaties and in the EU Charter. Moreover, EU secondary law in other areas also includes social clauses.
3.1. Work environment and access to work
The protection of workers at the EU level is currently ensured through a set of individual and collective
rights. The EU has adopted directives on the basis of Article 153 TFEU on social policy.154 In those

to fair and just working conditions, to maximum working hours, breaks and holiday (Article 31), the prohibition
of child labour and protection of young people at work (Article 32), and the entitlement to social security and
assistance (Article 34).
153
Already before the entry into force of the EU Charter, the CJEU attached considerable importance to it when
interpreting EU law. See Case C-540/03, Parliament v Council, paragraphs 38 and 58; Case C-432/05, Unibet,
paragraph 37; Case C-438/05, International Transport Workers’ Federation and Finnish Seamen’s Union,
paragraphs 90 and 91; Case C-275/06, Promusicae, paragraphs 61 to 65; Joined Cases C-402/05 P and C-415/05,
P Al Barakaat International Foundation v Council and Commission, paragraph 335; Kücükdeveci and Joined
Cases C-92/09 and C-93/09, Volker und Markus Schecke and Eifert, paragraph 45 et seq. See also Case T-177/01
Jégo-Quéré v Commission.
154
For example on worker's health and safety (Framework Directive 89/391/EEC and the 23 specific Directives,
see Part 3.1, Protection of health and safety, and footnote 36), and working conditions: Directive 91/533/EEC
(Written Statement); Directive 94/33/EC (Young People at Work); Directive 2008/104/EC (Temporary Agency
Work); Directive 2008/94/EC (protection of employees in the event of the insolvency of their employer);
Directive 1997/81/EC (Part-time work); Directive 1999/70/EC (Fixed-term work); 2002/14/EC (Information
and Consultation Directive); Directive 2003/88/EC (Working Time) and Directives 2000/78/EC (non265

WP06-Dl-26

D6.1: EU–CELAC Relations

directives, the definition of worker is not uniform155 and most refer to national definitions.156 For a
few, where there is no definition or reference to national definitions, the one used under Article 45
TFEU applies.157 This leaves a margin of appreciation to Member States and to their courts.158
3.1.1. Equal treatment in the workplace
Several Directives aim to implement the principle of equal treatment between persons irrespective of
racial or ethnic origin159 and of men and women.160 They require Member States to set up National
Equality Bodies to promote equal treatment and to assist victims of discrimination. The Employment
Equality Directive 161 prohibits discrimination in employment on the basis of sexual orientation,
religious belief, age and disability, and the Racial Equality Directive162 prohibit discrimination on the
basis of race and ethnicity in employment, in education, and in access to social security and goods and
services. In 2006, the Gender Recast Directive consolidated into a single directive earlier EU legislation
relating to equal opportunities and equal treatment for men and women in employment and
occupation.163
In addition to the antidiscrimination directives, EU law in areas of transport, telecommunication,
consumer protection, state aid or public procurement include provisions to ensure accessibility for
persons with disabilities.
3.1.2. Reconciling family and professional life

discrimination on the grounds of religion or belief, disability, age or sexual orientation) and 2000/43/EC (racial
equality).
155
See for example Directive 90/270/EEC (work with display screen equipment); Directive 92/85/EEC (Pregnant
workers); Directive 2010/32/EU (sharp injuries); Directive 92/29/EEC (medical treatment on board vessels) and
the Framework Directive 89/391/EEC.
156
All working conditions directives referred to in footnote 3 except Directive 98/59 (collective redundancies)
and Directive 2003/88/EC (working time).
157
Directive 2000/78/EC (case C-432/14, "O"); Directive 2003/88 (case C-428/09, Isère); Directive 98/59 (case
C-229/14, Ender Balkaya).
158
The CJEU has brought some limitation to this discretion in order to ensure the effectiveness of EU law See for
example Case C-393/10, O’Brien.
159
Directive 2000/43/EC.
160
Directive 2006/54/EC (recast) on the implementation of the principle of equal opportunities and equal treatment
of men and women in matters of employment and occupation; Directive 2004/113/EC implementing the
principle of equal treatment between men and women in the access to and supply of goods and services;
Directive 97/7/EC on the progressive implementation of the principle of equal treatment for men and women in
matters of social security.
161
Directive 2000/78.
162
Directive 2000/43.
163
The recast Directive 2006/54/EC.
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The Pregnant Workers (Maternity Leave) Directive provides for paid maternity leave, at least at the
level of sick pay for fourteen weeks. 164 In addition, the Directive on self-employed workers and
assisting spouses also grants a maternity allowance that is sufficient to enable an interruption of
occupational activities for at least fourteen weeks for female self-employer workers or female spouses
of self-employed workers.165 The revised Parental Leave Directive166 entitles men and women workers
to a minimum of four months' leave after the birth or adoption of a child. Member States, or where
implemented through collective agreements, social partners are granted discretion to decide whether
or not this leave is paid, and whether or not this leave can be taken in a piecemeal way or part-time.
Parents who return from parental leave have the right to request but are not entitled to changes to
their working hours and/or patterns for a certain period of time. It also provides that workers may
request limited time off work for urgent family reasons (force majeure).
3.1.3. Awareness of conditions of employment
The worker is entitled to receive essential information relating to the employment relationship in
writing, not later than two months after the commencement of employment on the basis of the
Written Statement Directive. 167 These elements cover the description of the work, the date of its
commencement, its duration, the amount of paid leave and the working time with additional
information for expatriate employees. The Commission is currently undertaking an evaluation of the
Directive.

Awareness of rights is also ensured through the Directives adopted in view of a more effective
enforcement of existing EU rules in the fields of posting of workers 168 or of free movement of
workers.169 They include obligations to ensure effective access to information on rights as established
in the EU law and transposed into national law, via the use or setting up of dedicated tools or specific
bodies through the availability of effective mechanisms for dispute resolution, or similar judicial or
administrative proceedings.

164

Directive 92/85/EEC.
Directive 2010/41/EU.
166
Directive 2010/18/EU implementing the revised Framework Agreement on parental leave.
167
Directive 91/533/EEC.
168
Directive 2014/67/EU.
169
Directive 2014/54/EU.
165
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3.1.4. Equal treatment regardless of type of contract
Three separate EU labour law Directives, concerning fixed-term work, part-time work and temporary
agency work are aiming to provide equal treatment and prevent abuse of ‘atypical’ contracts. 170
Where a worker is employed under such an atypical contract, he or she should generally not be treated
in a less favorable manner than comparable permanent and/or fulltime staff concerning employment
conditions unless there are objective reasons for different treatment. Under the Temporary Agency
Work Directive for instance, from the first day of their assignment, temporary agency workers have to
have the basic working and employment conditions that would apply if they were recruited directly
by the user firm to occupy the same job. These conditions cover pay, as well as the duration of working
time, overtime, breaks, rest periods, night work, holidays and public holidays. To allow flexibility for
workers and employers, they allow deviations from this principle in specific circumstances. The FixedTerm Work Directive also includes an 'anti-abuse' clause to impede unjustified successions of such
contracts. An additional directive extends the EU rules on occupational health and safety to temporary
workers, generally more exposed to the risk of accidents at work and occupational diseases.171
3.1.5. Limitation of working time
The Working Time Directive172 provides a limit to weekly working time, which must not exceed 48
hours on average, including overtime. There can be an individual opt-out of this maximum on the basis
of a written agreement between the worker and the employer, if the Member State has allowed the
use of this derogation. This opt-out does not apply to the minimum rest provisions of the Directive,
which prescribe a minimum daily rest period of 11 consecutive hours, a rest break during working
hours if the worker is on duty for longer than 6 hours, and a minimum weekly rest period of 24
uninterrupted hours for each 7-day period. The Directive also lays down the right to minimum paid
annual leave of 4 weeks. The Working Time Directive allows flexibility to accommodate differences
between national rules or the requirements of specific activities. There is substantial scope for flexible
working arrangements through collective bargaining (e.g. yearly accounting of working time) and
derogations are also available to address circumstances where continuity of service is crucial (e.g.

170

Fixed-Term Work Directive 1999/70/EC; Part-time Work Directive 97/81/EC; Temporary Agency Work
Directive 2008/104/EC.
171
Directive 91/383/EEC.
172
Directive 2003/88/EC.
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hospitals). In addition to the Working Time Directive, specific directives apply to a number of transport
sectors.173
3.1.6. Protection of health and safety
EU rules in the social policy area guarantee workers’ right to occupational health and safety (OSH). A
Framework Directive and 23 individual directives provide rules on the prevention of occupational risks,
the protection of safety and health, the elimination of risk and accident factors.174 The Framework
Directive establishes general principles for managing safety and health, such as responsibility of the
employer, rights/duties of workers, using risk assessments to continuously improve company
processes, and workplace health and safety representation. All individual directives follow these
common principles, tailoring the principles of the Framework Directive to specific tasks, specific
hazards at work, specific workplaces and sectors, and specific groups of workers. The individual
directives define how to assess these risks and, in some instances, set limit exposure values for certain
substances or agents.
3.1.7. Posted workers
To ensure fair and just working conditions also in the context of the temporary provision of services
across borders, the Posting of Workers Directive175 provides that a host State is required to apply to
workers posted to its territory certain basic standards of its own labour law system (e.g. minimum
wage, working time, holidays) as laid down in national legislation or universally applicable collective

173

Minimum standards for working time in the civil aviation sector are laid down in Directive 2000/79/EC.
Directive 2005/47/EC implements the Social Partners agreement on certain aspects of the working conditions
of mobile workers engaged in interoperable cross-border services in the railway sector. Directive 2002/15/EC
in turn sets the framework for the organisation of working time for mobile workers in road transport activities
and self-employed drivers. Regulation (EC) No 561/2006 provides for minimum requirements on the daily and
weekly driving times, minimum breaks and daily and weekly rest periods for drivers engaged in the carriage of
goods and passengers by road. These provisions reinforce the existing rules on the organisation of the working
time and are strictly monitored by means of recording equipment. The working time of seafarers is regulated by
Directive 1999/63/EC.
174
Framework Directive 89/391/EEC and Directive 89/654/EEC on minimum safety and health requirements for
the workplace; 92/57/EEC on temporary or mobile construction sites; 92/91/EEC on the mineral-extracting
industries through drilling; 92/104/EEC on workers in surface and underground mineral extracting industries;
93/103/EC on fishing vessels; 92/29/EEC on improved medical treatment on board vessels; 89/656/EEC on
personal protective equipment; 90/269/EEC on the manual handling of loads; 90/270/EEC on work with display
screen equipment; 92/58EEC on safety and/or health signs at work; 2009/104/EC on work equipment;
92/85/EEC on pregnant workers; 2013/35/EU on electromagnetic fields; 1999/92/EC on explosive atmospheres;
2002/44/EC on mechanical vibration; 2003/10/EC on noise; 2006/25/EC on artificial optical radiation;
2000/54/EC on biological agents at work; 2010/32/EU on sharp injuries in the hospital and healthcare sector;
98/24/EC on chemical agents; 2004/37/EC on carcinogens or mutagens; 2009/148/EC on asbestos.
38
Directive 96/71/EC.
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agreement. The Enforcement Directive allows host States more effective methods of enforcing labour
standards in these situations.176
3.1.8. Third country nationals
Legal migration of third-country nationals to the EU is partly regulated by EU Directives which set out
the conditions of entry and residence and also minimum of rights that third-country nationals should
enjoy, in particular equal treatment with nationals. The Long-term Residence Directive created a single
status for non-EU long-term residents. A Directive on family reunification establishes the rules and
conditions under which non-EU nationals who are residing lawfully on EU territory may exercise the
right to family reunification. The EU also harmonised national legislation concerning the entry of
students and non-remunerated trainees and researchers.To attract talent and high skills workers, the
European Union adopted the EU Blue Card Directive in 2009. A Directive on seasonal work sets
important labour standards for third country nationals engaging in seasonal work in the EU.177 The
Directive provides the principle of equal treatment between third country nationals and Union
nationals, particularly as regards the freedom of association and the right to strike, concerning terms
of employment, working conditions and social security benefits.
The Single Permit Directive establishes a single application procedure for a single permit to work in
the EU and a common set of rights for third country workers legally residing in a Member State.178 A
common set of rights for intra-corporate transferees when working in the EU, facilitating their entry
and mobility between Member States is provided by Directive on the conditions of entry and residence
of third country nationals in the framework of intra-corporate transfers.179
3.1.9. Protection in the event of termination of employment
Article 153 TFEU provides for the possibility for the EU to support Member States in ensuring the
protection of workers where their employment contract is terminated, notably through the adoption
by unanimity voting of directives laying down minimum standards. There is no secondary EU law to
implement this right. Similarly, there are no EU rules regarding the length of probation periods.

Three different directives are concerned with the potential termination of the employment contract
in the event of structural changes in companies. They embody the basic right to protection against

39

Directive 2014/67/EU.
Directive 2014/36.
178
Directive 2011/98/EU.
179
Directive 2014/66/EU.
177
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unjustified dismissal, but only in ‘collective’ circumstances. The Insolvency Directive ensures payment
of employees' outstanding claims in the event of the employer's insolvency. 180 The Collective
Redundancies Directive regulates the situation of workers affected by decisions of employers to lay
off a group of employees.181 The Transfer of Undertakings Directive182 protects employees’ rights in
the event that an undertaking, business, or part of an undertaking or business is transferred from one
employer to another, stipulating inter alia that such a transfer does not in itself constitute valid
grounds for dismissal. The Directives on transfer of undertakings and collective redundancies provide
for information and consultation rights. The Maternity Leave Directive183 prohibits women's dismissal
from work because of maternity for the period from the beginning of their pregnancy to the end of
the period of maternity leave, save exceptional circumstances, for which the employer needs to give
justification in writing. The Recast Directive184 furthermore sets out that workers taking paternity or
adoption leave should be protected against dismissal due to exercising those rights.
The Directive establishing a framework for equal treatment in employment 185 protects workers
against dismissal where there is discrimination on a prohibited ground, including victimisation.186
3.1.10. Organisation, information and consultation of workers
The promotion of social dialogue is enshrined as a common objective of the EU and the Member States
in Art 151 TFEU. The rights of association, collective bargaining, to strike or to impose lock-outs are
excluded from the application of this article. The role of the social partners is recognised at EU level,
taking into account the diversity of national systems and their autonomy (Art 152 TFEU). Eight social
partner agreements have been implemented either by EU law or by the social partners.187
The General Information and Consultation Directive 188 establishes a framework for informing and
consulting employees at enterprise level. Information and consultation are required on the
development of the activities, economic situation and employment, and particularly anticipatory
180

Directive 2008/94/EC.
Directive 98/59/EC.
182
Directive 2001/23/EC.
183
Directive 92/85/EEC.
184
Directive 2006/54/EC.
185
Directive 2000/78/EC.
186
Other EU anti-discrimination directives (such as Directive 2006/54/EC or Directive 2000/43/EC) also provide
specific protection against unfair dismissal.
187
Articles 153 and 154 TFEU. Examples of such cross-industry agreements are: Parental leave (revised) (2009),
Fixed-term contracts (1999); Part-time work (1997); Parental leave (1996). Autonomous Framework agreements
implemented by social partners: Inclusive labour markets (2010); Harassment and violence at work (2007);
Work-related stress (2004); Telework (2002).
188
Directive 2002/14/EC.
181
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measures where there is a threat of restructuring, and likely changes in work organisation or in
contractual relations.
The European Works Council Directive 189 provides for the creation of a Works Council (a body
representing the employees of a transnational company, to inform and consult them on the progress
of the business and any decisions significant for their working conditions) at the request of 100
employees of at least two undertakings or establishments in at least two Member States, or on the
initiative of the employer. The involvement of employees, including at board level, is also provided by
company law directives.190 Finally, the Cross-Border Mergers Directive191 provides for detailed rules of
employee participation in the event of mergers of limited liability companies.
3.1.11. The prohibition of child labour and protection of young people at work
The Young People at Work Directive192 requires Member States to take the necessary measures to
prohibit work by children, particularly that the minimum working age is not lower than the minimum
age at which compulsory full-time schooling ends, or 15 years in any event. Exceptions can be adopted
by Member States for occasional work or short-term work, involving domestic service in a private
household or work regarded as not being harmful, damaging or dangerous to young people in a family
undertaking, for cultural, artistic, sporting or advertising activities, subject to prior authorisation by
the competent authority in each specific case, for children of at least 14 years of age working under a
combined work/training scheme, and for children of at least 14 years of age performing light work.
The Directive provides specific limits to maximum weekly working time, night work and minimum rest
periods for children and adolescents when they engage in employment.193

189

Directive 2009/38/EC.
Firstly, Directive 2001/86/EC supplementing the Statute for a European company with regard to the
involvement of employees provides that the establishment of a European company will not mean the
disappearance or watering down of existing employee involvement arrangements, calling for agreement between
the employer and the representatives of employees and providing subsidiary rules applicable in the absence of
agreement. Secondly, Directive 2003/72/EC on the information, consultation and participation rights of
employees in a European Cooperative Society provides that information, consultation and in some cases,
participation procedures at transnational level are to be used whenever a European Cooperative is created.
191
Directive 2005/56/EC.
192
Directive 94/33/EC.
193
See also Commission Recommendation of 31 January 1967 to the Member States on the protection of young
workers and the Commission Recommendation of 15 September 2000 on the ratification of International Labour
Organisation (ILO) Convention No 182 of 17 June 1999 concerning the prohibition and immediate action for
the elimination of the worst forms of child labour.
190

272

WP06-Dl-26

D6.1: EU–CELAC Relations

3.2. Social protection
The EU acquis in the area of social protection is rather limited. Though the EU may adopt legislation
in the area of 'security and social protection of workers' (Article 153(1)(c)), it does not have the
competence to adopt legislation for 'the combatting of social exclusion' (Article 153(j)) or for 'the
modernisation of social protection systems' (Article 153 (k)).
3.2.1. Social security coordination
The rules on social security coordination apply to national legislation on sickness, maternity and
equivalent paternity benefits, old-age pensions, pre-retirement and invalidity benefits, survivors’
benefits and death grants, unemployment benefits, family benefits, benefits in respect of accidents at
work and occupational diseases.194 The Directive on patients' rights in cross-border healthcare clarifies
citizens' rights to receive healthcare services in another EU Member State; guarantees the safety,
quality and efficiency of care that they will receive there; and promotes cooperation between Member
States on healthcare matters.195
3.2.2. Equal treatment in social security and social integration
The equal treatment for women and men in matters of social security is ensured by the Directive on
the protection against discrimination in the scope, contributions and benefits of social security
schemes. 196 The Gender Recast Directive moreover ensures respect for the principle of equal
treatment for men and women in occupational social security schemes. The Racial Equality Directive
gives protection against discrimination based on race or ethnic origin in social protection (including
social security and healthcare) as well as access to goods and services, including housing.197
Finally, some legislation exists in order to promote access to necessary goods and services for ensuring
adequate livelihoods. The Directive on Payment Accounts seeks to improve access to low income
individuals for basic bank accounts.198 The European Commission's recent proposal for a European
Accessibility Act, 199 currently under discussion between co-legislators, also seeks to ensure that
194

See most notably Regulation (EC) 883/2004 on the coordination of social security systems, which was adopted
on the basis of Article 42 EC (now Article 48 TFEU) and Article 308 EC (now Article 352 TFEU) and its
implementing Regulation (EC) 987/2009.
195
Directive 2011/24/EU.
196
Directive 79/7/EC.
197
Directive 2000/43/EC.
198
Directive 2014/92/EU on the comparability of fees related to payment accounts, payment account switching
and access to payment accounts with basic features.
199
Proposal for a Directive on the approximation of the laws, regulations and administrative provisions of the
Member States as regards the accessibility requirements for products and services (COM(2015) 615 final).
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people with disabilities can access products, transportation, information and communications
technologies, and other facilities/services that are necessary for their full inclusion in society.
4. Soft law
In addition to the legally binding instruments, the EU has adopted ‘soft law’ measures. As they are
‘soft law’, they do not confer social rights in the strict sense. Nevertheless, they provide a policy
framework for such rights.
4.1. Policy coordination
The EU has competences to coordinate the employment policies of the Member States.
This coordination was formalised in the context of the Europe 2020 strategy and is implemented
annually through the European Semester.To meet the Europe 2020 objectives, five headline targets
have been agreed for the whole EU to achieve by the end of 2020. These include achieving an overall
employment rate of 75% for 20-64 year-old women and men as well as reducing by at least 20 million
the number of people in or at risk of poverty and social exclusion.
On education, a twofold headline target is set on reducing the rates of early school leaving below 10%
and ensuring at least 40% of tertiary graduates. To measure progress, each EU headline target is
declined into national targets.
The Employment Guidelines include common priorities and targets for employment and social policies.
The current guidelines reflect the new approach to economic policy-making built on investment,
structural reform and fiscal responsibility. 200 They aim to boost demand for labour, covering job
creation, labour taxation and wage-setting and to enhance labour and skills supply, by reinforcing
education and training systems, and by tackling youth and long-term unemployment. To improve the
functioning of labour markets, they call for reducing labour market segmentation and the
development of active measures and mobility. They also aim to increase fairness, combating poverty
and promoting equal opportunities.
The European Semester includes a stronger emphasis on employment and social performance, under
more focused Country-Specific Recommendations. 201 In recent years, the European Semester has
been taking better account of employment and social objectives by upgrading the employment
200

Council Decision (EU) 2015/1848 of 5 October 2015 on guidelines for the employment policies of the Member
States for 2015.
201
Communication on steps towards completing Economic and Monetary Union COM (2015) 600 final.
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indicators in the Macroeconomic Imbalances Procedure and by seeking to strengthen the involvement
of social partners at both EU and national level in the process.
The European Semester also aims to better integrate national and euro area dimensions.
A recommendation for the economic policy of the euro area was issued for the first time in 2015
together with the Annual Growth Survey 2016 in order to better coordinate Member States' reforms,
individually and collectively, to address imbalances and promote upwards convergence.202
In the area of social policies, the Open Method of Coordination (OMC) supports the definition,
implementation and evaluation of social policies based on common objectives and indicators. The
method supplements the legislative and financial instruments of social policy. It applies to the
eradication of poverty and social exclusion; to adequate and sustainable pension systems; and to the
provision of accessible, high-quality and sustainable health care and long-term care.203
The Education and Training 2020 strategic framework for European cooperation in education and
training covers the following four objectives: making lifelong learning and mobility a reality; improving
the quality and efficiency of education and training; promoting equity, social cohesion and active
citizenship; enhancing creativity and innovation, including entrepreneurship, at all levels of education
and training.204 Cooperation between Member States is supported through a set of benchmarks and
through mutual learning processes.
4.2. EU funding
Article 174 TFEU provides inter alia that, in order to strengthen its economic, social and territorial
cohesion, the Union is to aim at reducing disparities between the levels of development of the various
regions. On that basis, European Structural and Investment Funds (ESIF) are the main source of
investment at EU level to help Member States to restore and increase growth and ensure a job rich
recovery while ensuring sustainable development, in line with the Europe 2020 objectives.205 In this

202

Recommendation for a Council Recommendation on the economic policy of the euro area, COM(2015) 692
final.
203
A renewed commitment to social Europe: Reinforcing the Open Method of Coordination for Social Protection
and Social Inclusion COM(2008) 418 final.
204
2015 Joint Report of the Council and the Commission on the implementation of the strategic framework for
European cooperation in education and training (ET 2020) New priorities for European cooperation in education
and training.
205
See the Common Provisions Regulation (EU) No 1303/2013; European Regional Development Fund
Regulation (EU) 1301/2013; European Social Fund Regulation (EU) No 1304/2013; Cohesion Fund Regulation
(EU) 1300/2013; Regulation on the European Agricultural Fund for Rural Development (EU) 1305/2013;
Regulation on the European Maritime and Fisheries Fund (EU) 508/2014.
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context, the European Social Fund (ESF) helps people get the right skills for the right job, by improving
the quality of and access to education and training from early childhood to later life. The European
Regional Development Fund (ERDF) provides support to both infrastructure and direct creation of jobrich activities, by supporting housing, childcare infrastructure, healthcare facilities, education and
training infrastructure, employment creation and entrepreneurship measures and urban regeneration.
The European Agricultural Fund for Rural Development (EAFRD) supports training and advice for
farmers and other rural SMEs wishing to grow their businesses. The European Maritime and Fisheries
Fund (EMFF) promotes social cohesion and job creation in fisheries-dependent communities, through
diversification into other maritime sectors and training in fishing communities, including fishers, fish
farmers and their relatives.
4.3. Recommendations
EU soft law on social matters may also take the form of policy coordination, exchanges of good practice,
benchmarking, frameworks of action and codes of conduct, aimed at shaping consensus and creating
incentives for national or company-level action.
In accordance with Article 288 TFEU, recommendations do not have binding force. In addition, Council
recommendations in the field of social policy are also limited in scope by Article 153 TFEU.
Nevertheless, they can be important tools for agenda setting, can be used by the CJEU in its
interpretation of EU law,206 and can be used in the context of cooperative mechanisms.
4.3.1. Work environment and access to work
Under the Youth Guarantee, Member States should ensure that, within four months of leaving school
or losing a job, young people under 25 can either find a good-quality job suited to their education,
skills and experience; or acquire the education, skills and experience required to find a job in the future
through an apprenticeship, traineeship or continued education.207 The Youth Guarantee requires early
intervention and activation, as well as reforms of training, job-search and education systems to
improve the transition from school to work and the employability of young people.

206
207

Case C-322/88, Grimaldi.
Council Recommendation of 22 April 2013 on establishing a Youth Guarantee.
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The Quality Framework for Traineeships proposes guidelines enabling trainees to acquire high-quality
work experience based on a written traineeship agreement, with learning and training objectives,
under safe and fair conditions, thus increasing their chances of finding a good quality job.208
The Council Recommendation on the integration of the long-term unemployed in the labour market
offers guidance on encouraging the registration of long-term unemployed, on enhancing and
simplifying support by an individual in-depth assessments and offering a job integration agreement
identifying a single point of contact to all registered long-term unemployed at the very latest at 18
months.209
The Council Recommendation on the promotion of employee ownership and participation promoted
the use of financial participation schemes, with the direct involvement of the social partners.210
In 2008, the Commission issued a recommendation on the active inclusion of people excluded from
the labour market. The recommendation covers policy guidance on providing adequate income
support together with help to get a job, on inclusive labour markets and on access to quality services
helping people participate actively in society, including getting back to work.211
The Commission has issued recommendations or opinions on topics such as the protection of young
workers (1967),212 an equitable wage (1993)213 and the ratification of ILO Conventions on home work
(1998),214 seafarers’ working hours (1999)215 and child labour (2000).216

208

Council recommendation of 10 March 2014 on a Quality Framework for Traineeships.
Council Recommendation of 15 February 2016 on the integration of the long-term unemployed in the labour
market.
210
Council Recommendation 92/443/EEC of 27 July 1992 concerning the promotion of employee
participation in profits and enterprise results, including equity participation.
211
Commission Recommendation 2008/867/EC of 3 October 2008 on the active inclusion of people excluded
from the labour market.
212
67/125/EEC: Commission Recommendation of 31 January 1967 to the Member States on the protection of
young workers.
213
Commission opinion on an equitable wage COM (93) 388 final.
214
98/370/EC: Commission Recommendation of 27 May 1998 on the ratification of ILO Convention No 177 on
home work of 20 June 1996.
215
1999/130/EC: Commission Recommendation of 18 November 1998 on ratification of International Labour
Organisation (ILO) Convention 180 concerning seafarers' hours of work and the manning of ships, and
ratification of the 1996 Protocol to the 1976 Merchant Shipping (minimum standards) Convention.
216
2000/581/EC: Commission Recommendation of 15 September 2000 on the ratification of International Labour
Organisation (ILO) Convention No 182 of 17 June 1999 concerning the prohibition and immediate action for
the elimination of the worst forms of child labour.
209
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4.3.2. Social protection
The 1992 Council Recommendation on common criteria concerning sufficient resources and social
assistance in social protection systems217 sets out that persons residing in the EU should have access
to sufficient resources and assistance to live in a manner compatible with human dignity. The
Recommendation defines the common principles for implementing this principle in all the Member
States in order to progressively cover all instances of exclusion.
The 1992 Council Recommendation on the convergence of social protection objectives and policies218
recommends guaranteeing a level of resources in keeping with human dignity, access to all legal
residents to protection of human health and support for social integration and integration into the
labour market. It also calls for a wide coverage of a replacement or benefits and for strengthening
appropriate social protection for self-employed persons.
Work-life balance measures were promoted through the 1992 Council Recommendation on child care
focusing on childcare for parents who are working or who are following education/training; special
leave for parents and improving the environment, structure and organization of work for working
parents with children. 219 The 2013 Commission Recommendation on investing in children also
provided a set of recommendations to improve child outcomes and reduce the intergenerational
transmission of disadvantage, including by stepping up affordable, quality early childhood education
and care services.220 The Council Recommendation on effective Roma integration measures promotes
effective policy measures in the areas of access to education, employment, healthcare and housing.221
4.3.3. Education and training
The Recommendation on key competences for lifelong learning aims to equip young people with key
competences for further learning and working throughout their lives.222 In 2011 Member States were

217

92/441/EEC Council Recommendation of 24 June 1992 on common criteria concerning sufficient resources
and social assistance in social protection systems.
218
92/442/EEC: Council Recommendation of 27 July 1992 on the convergence of social protection objectives and
policies.
219
92/241/EEC: Council Recommendation of 31 March 1992 on child care.
220
Commission Recommendation Investing in children: breaking the cycle of disadvantage, C(2013) 778.
221
Council recommendation of 9 December 2013 on effective Roma integration measures in the Member States.
222
Recommendation of the European Parliament and of the Council of 18 December 2006 on key competences
for lifelong learning (2006/962/EC).
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asked to implement comprehensive policies to tackle early school leaving, encompassing prevention,
intervention and compensation measures.223
The European Qualifications Framework relates national qualifications systems through common
European reference levels for knowledge, skills and competences.224The European Quality Assurance
Reference Framework for Vocational Education and Training provides common European references
to develop, improve, guide and assess the quality of vocational education and training. 225 The
European Credit System for Vocational Education and Training (ECVET) allows validation and
recognition of work-related skills and knowledge acquired in different systems and countries.226 The
proposal for a Council Recommendation on the validation of non-formal and informal learning aims
to establish arrangements for the identification, documentation, assessment and certification of
learning outcomes.227
4.3.4. Health
The Council Recommendation on smoke free environment228 recommends Member States to provide
effective protection from exposure to tobacco smoke in indoor workplaces, indoor public places,
public transport and other public places.
The Council Recommendation on prevention of injury and the promotion of safety229 promotes better
use of existing data and the development, where appropriate, of representative injury surveillance
and reporting instruments to obtain comparable information, monitor the evolution of injury risks and
the effects of prevention measures over time.

223

Council Recommendation on policies to reduce early school leaving (2011/C191/01).
Recommendation of the European Parliament and of the Council of 23 April 2008 on the establishment of the
European Qualifications Framework for lifelong-learning.
225
Recommendation of the European Parliament and of the Council of 18 June 2009 on the establishment of a
European Quality Assurance Reference Framework for Vocational Education and Training.
226
Recommendation of the European Parliament and of the Council of 18 June 2009 on the establishment of a
European Credit System for Vocational Education and Training (ECVET).
227
COM/2012/0485 final.
228
Council Recommendation on smoke free environment, 2009/C 296/02.
229
Council recommendation on prevention of injury and the promotion of safety, 2007/C 164/01.
224
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5. Social rights and principles as laid down in international law
The EU Charter, the European Social Charter and the European Code of Social Security of the Council
of Europe, as well as those defined by the International Labour Organisation (ILO), can be a source of
inspiration for both the EU legislator and the CJEU.
The EU is not party to most of the international conventions that requires membership of the
organisations where they are enacted. However there are exceptions and new developments. The UN
Convention on the Right of Persons with Disabilities (CRPD) was ratified by the EU in December 2010.
The CRPD is an integral part of EU law and takes precedence over secondary EU legislation.
A number of ILO conventions are ratified by all 28 EU Member States (core labour standards, labour
inspection) or by the large majority of them (social security conventions, human resources
development). All EU Member States have ratified the eight fundamental ILO conventions and most
of the priority conventions covering labour market governance (employment policy, tripartite
consultations, labour inspection). These instruments cover all possible enterprises, institutions and
activities (formal and informal economy) with very limited exceptions and cover all workers without
distinction. For other conventions on for example skills, working conditions, employment protection
legislation, minimum wages fixing, social security and OSH, the ratifications vary according to subject.
The second important international source of social rights and principles is the Council of Europe, with
in particular its EU Charter of 1961 and the Revised Social Charter of 1996. All Member States have
ratified either the 1961 or the 1996 Social Charters. 230 The importance of the Social Charters is
acknowledged in the EU legal order in Article 151 TFEU, which provides that the EU and Member
States should have as their objectives the promotion of employment, improved living and working
conditions, so as to make possible their harmonisation, proper social protection, dialogue between
management and labour, the development of human resources with a view to lasting high
employment and the combating of exclusion, “having in mind fundamental social rights such as those
set out in the European Social Charter signed at Turin on 18 October 1961”. It reflects the common
views and traditions of the Member States and can be considered a declaration of the fundamental
principles held dear by the EU and its Member States.231

230
231

http://www.coe.int/t/dghl/monitoring/socialcharter/Presentation/Overview_en.asp.
See Opinion of Advocate General Trstenjak in Case C‑282/10, Maribel Dominguez, paragraph 104.
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The ratification by EU Member States of ILO conventions, classified as up to date by ILO, and the
acceptance of the different articles of the (Revised) European Social Charter, in particular on working
conditions, income and employment relationships, is uneven. Many EU Member States have used the
possibility to opt out to some of the provisions such as on minimum wages, working time or social
inclusion and protection.
EU law is enforceable and more detailed than international standards, and can be made effective
through a strong legal framework ensuring fair remedies for both citizens and businesses. 232
International standards remain an important reference, as they can express common views on
minimum labour and social protection.

232

ILO standards and the European Social Charter cover a wider range of aspects, including minimum wages, the
right to skills and human resources development, protection against individual dismissals, minimum standards
for social security and unemployment benefits, as well as governance aspects such as labour inspection,
collective bargaining and tripartite consultations.
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CHAPTER 4.1 EU-CELAC RELATIONS

GENERAL INTRODUCTION233
1 THE CALL AND THE PROPOSAL
The Horizon 2020 Call (IN 12/2015) on “The Cultural, scientific and social dimension of EU – LAC
relations” describes as follows its specific challenge and scope:
“A shared history, as well as cultural, political and economic ties, closely connect Europe and
Latin America and the Caribbean (LAC). Individual countries enjoy close bilateral relations, and
cooperation at regional and sub-regional level is gaining momentum.
At bi-regional level, the Strategic Partnership between the EU and LAC was launched in Rio de
Janeiro in 1999 and has gradually been upgraded into the current EU-CELAC Partnership. Aided
by this process, the two regions have cooperated on a wide range of issues in a number of
sectors, including those identified by the EU-CELAC Action Plan and more particularly the Joint
Initiative for Research and Innovation (JIRI) adopted at the Madrid Summit in 2010.
Today, the European Union is the leading investor in the region, the second largest trading
partner after the U.S.A. and a major provider of development cooperation assistance.
However, beyond the economic relationship, the EU-CELAC cooperation needs to reinforce the
cultural, scientific and social ties and common vision between the two world regions.
Research under this topic should critically examine past and present cultural, scientific,
intellectual and social exchanges between individuals, countries and regions within the wide
EU-CELAC area, with a view to determining synergies and cross-fertilization, as well as
identifying asymmetries in bi-lateral and bi-regional relations”.
In accordance with the Call, the EULAC Focus proposal decided not to pick any particular aspect of the
area covered by the Call but emphasized, in its title and description, that it would address EU – CELAC

233

This chapter, as chapter 2.1, draws heavily on Alejandra Kern’s study for MINCYT, Argentina.
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relations, not the much wider spectrum of EU – LAC relations. The original EULAC Focus vision was in
full agreement with the EU view, which continues to assert234 that
The Community of Latin American and Caribbean States (CELAC) was launched in 2011 and
represents a regional political coordination mechanism, which gathers all 33 Latin American
and Caribbean countries in the region. CELAC is the EU's official counterpart for the region-toregion Summit process and strategic partnership.
The European Union's engagement with CELAC is part of a flexible approach to its relations
with Latin America and the Caribbean, combining different levels of relations – regional, subregional and bilateral – which are complementary and mutually reinforcing. The engagement
with CELAC is complemented by strong bilateral relations with individual countries, while
deepening cooperation with other sub-regional or regional groups such as Mercosur,
CARICOM/CARIFORUM, Pacific Alliance, SICA and UNASUR.
Quite interestingly, this is exactly the same presentation of EU – CELAC relations from CELAC’s side.235
It must certainly be recognized in July 2019 that, in all likelihood, EU – CELAC relations will have had a
very short history and will be discontinued as such. However, in order to comply with the contract,
this chapter must analyse this history, leaving to the next, and in particular to Deliverable 6.4 of the
project, the discussion of the broader issue of EU – LAC relations.

2 BUILDING ON ALCUE-NET236
In accordance with the contract, Task 6.1, leading to this Deliverable, “will be mainly based on primary
sources as well as the main outputs produced by the ALCUE-NET project”.
ALCUE-NET presents EU – CELAC relations as follows:
“Strategic Partnership between the European Union (EU) and the Community of Latin
American and Caribbean States (CELAC) seeks to promote options for a socio-economic model
234

See https://eeas.europa.eu/headquarters/headquarters-homepage_en/13042/EU-CELAC%20relations.

235

See http://celacinternational.org/celac-european-union/.

236

See http://alcuenet.eu/ and http://alcuenet.eu/policy.php.
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where knowledge transfer, education and sustainable development bring countries and
regions closer together while reducing poverty levels and social exclusion, creating
opportunities for all.
Bi-regional political dialogue takes place at different levels and on a wide range of issues
including research and innovation as well as other global issues. Additionally, cooperation
programmes and projects are being carried out in many fields to support this dialogue.
This partnership was first launched in June 1999 at the first EU-LAC Summit of Heads of State
and Government in Rio de Janeiro, Brazil. Since then, Summits have been held approximately
every two years, accompanied by an increasing number of initiatives by governments and nongovernmental actors that take place between and alongside the Summits. In essence, the
Strategic Partnership between both regions is a political process between the governments of
both

regions

to

deepen

their

relations

and

develop

a

joint

global

vision.

Since 2010 the Community of Latin American and Caribbean States (CELAC) is the EU’s
counterpart for the bi-regional partnership process.
During the 2010 EU-CELAC Summit in Madrid, the EU and CELAC agreed to establish an EUCELAC Action Plan, whereby “science, research, innovation and technology” constitutes an
independent chapter. In addition, the Joint Initiative on Research and Innovation (JIRI) was
adopted aimed among others, to ‘establish regular bi-regional dialogue on science, research,
technology and innovation to consolidate EU-CELAC cooperation and to update common
priorities, encourage mutual policy learning and ensure the proper implementation and
effectiveness of cooperation instruments’.
Since 2011, annual Senior Officials’ Meetings (SOM) have been organized in order to support
the implementation of the JIRI. In the beginning of this process Working Groups were
established in order to develop concrete joint activities for future collaboration in thematic and
cross-cutting areas in the field of Energy, Information and Communications Technology,
Bioeconomy, Biodiversity & Climate Change and Health (added at a later stage). An additional
horizontal group on Good Practices and Funding Mechanisms and Careers Development was
defined.
As the bi-regional partnership evolved over the years, the Common Research Area was
announced at the EU-CELAC Summit in June 2015 and adopted at the V EU-CELAC Senior
Officials Meeting in March 2016 with the aim to further strengthen the bi-regional partnership
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in R&I by synchronizing the manifold and various activities conducted by many different parties
in both regions under three pillars: “mobility of researchers”, “international outreach of
research infrastructures” and “jointly addressing global challenges”.
During the VI SOM in 2017, the European Commission also announced the launch of a new
initiative in support of the CELAC countries in the implementation of the 2030 Agenda
Sustainable Development Goals 237 through the deployment of an external independent
advice”.

VII
EU-CELAC
‘Senior
Officials’ Meeting on Science
and Technology. El Salvador,
October 2nd, 2017

•
•
•
•

SOM Reports: Health, ICT, Bioeconomy, Energy, Biodiversity
Concept Note - Concept Note Innovation: ENG - ESP
Annex: Policy Advice Checklist - Policy Advice Infographic
SOM Minutes

•

SOM Reports: ICT - Health - Biodiversity
Concept Note
ALCUENET input for SOM
Interest Group
NCP Concept Note

VI
EU-CELAC
‘Senior
•
Officials’ Meeting on Science
•
and Technology. Brussels,
•
March 14th, 2017
•
•

V EU-CELAC ‘Senior Officials’
Meeting on Science and •
Technology. Brussels, March •
14th, 2016
•
•

II EU-CELAC Summit Heads •
of State and Government. •
Brussels 10-11 June 2015
•

IV CELAC-UE ‘Senior Officials’
Meeting on Science and
Technology. Costa Rica, 0304 April, 2014

237

•
•
•
•
•
•

SOM
Reports: Bioeconomy, ICT, Biodiversity, Cross
Cutting, Health, Energy
Concept Note for SOM
ALCUE NET Foresight to SOM
CELAC Bioeocnomy Observatory Document
Documento Observatorio CELAC en Bioeconomia
Brussels Declaration: ENG - ESP
Political Declaration: ENG - ESP
Action Plan CELAC - UE 2015: ENG - ESP
SOM Reports: Bioeconomy - Energy - Health - ICT - Biodiversity
Concept Note
SOM Minutes
Good Practice and Funding
San Jose Declaration
Others

Resolution adopted by the General Assembly on 25 September 2015. United Nations. A/RES/70/1. Retrieved

from https://www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/1&Lang=E.
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SOM
Reports: Health - Bioeconomy Energy 1 and 2 Biodiversity and Climate Change 1 and 2 - ICT 1 and 2
SOM Minutes
Collaboration in doctoral education
Funding Instruments
Roadmap

I EU-CELAC Summit Heads of
State and Government. •
Santiago de Chile, 26 - 27 •
January, 2013

Santiago Declaration: ENG - ESP
Action Plan CELAC- UE 2013 – 2015: ENG - ESP

II ALC-UE ‘Senior Officials’
•
Meeting on Science and
Technology. Concepción, 20
•
- 21 March, 2012

Senior
Official
Meetings
(SOM)
Report: Bioeconomy, Biodiversity, ICT, Energy, Cross Cutting
SOM Minutes

I ALC-UE ‘Senior Officials’ •
Meeting on Science and •
Technology. Brussels, 28 - 29 •
March, 2011

Roadmap for the JIRI implementation
Guidelines: SOM - WG
Establishment of the Senior Official Meetings: Reports
on Bioeconomy, Biodiversity, ICT and Energy

VI Summit of Head of State
and Government of Latin •
America and the Caribbean •
and the European Union. •
Madrid, May 18th, 2010

Madrid Declaration: ENG - ESP
Madrid Action Plan 2010-2012: ENG - ESP
Document on the JIRI: ENG - ESP

ALC-UE ‘Senior Officials’ •
Meeting on Science and
Technology. Buenos Aires, •
25 - 26 de February, 2010

Document on the Joint Initiative for Research and
Innovation (JIRI): ENG - ESP
White paper for the preparation of the EU-LAC Senior Officials
Meeting on Science and Technology (SOM): ENG - ESP

V Summit of Head of State
and Government of Latin
America and the Caribbean •
and the European Union.
Lima 16-18 May, 2008

Lima Declaration: ENG - ESP

IV Summit of Head of State
and Government of Latin •
America and the Caribeann

Vienna Declaration: ENG - ESP

289

WP06-Dl-26

D6.1: EU–CELAC Relations

and the European Union.
Viena, May 12th, 2006
III Summit of Head of State
and Government of Latin
America and the Caribeann
•
and the European Union.
Guadalajara, 28 - 29 May,
2004

Guadalajara Declaration: ENG - ESP

II Summit of Head of State
and Government of Latin
America and the Caribeann •
and the European Union.
Madrid, May 17th, 2002

Madrid Declaration: ENG - ESP

I Summit of Head of State
and Government of Latin
America and the Caribeann
•
and the European Union. Rio
de Janeiro, 28 - 29 June,
1999

Rio Declaration

The account contains a mistake (corrected in the table) on the date in which CELAC was launched
(December 2011) and, as a consequence, it erroneously characterizes the 2010 EU – LAC Summit and
Action Plan as if they were EU – CELAC. Besides this, the account gives a helpful summary, in particular
concerning the Joint Initiative on Research and Innovation (JIRI).

3 EU – CELAC SUMMITS AND ACTION PLANS238
The First Summit between the EU and CELAC took place in January 2013 and was hosted in Santiago
de Chile. In terms of content, the Santiago Summit showed continuity with previous EU-LAC Summits
and approved the 2013-2015 Action Plan, which highlights a series of priorities and actions to carry

238

The main Summit’s Declarations are compiled in

http://www.europarl.europa.eu/delegations/es/dlat/documents/eu-texts.
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out in the following eight core areas, adding the two last ones (Gender and Investment and
entrepreneurship) to the six already included in the previous EU-LAC Plan:
1. Science, research, innovation, and technology;
2. Sustainable development, environment, climate change, biodiversity, and energy;
3. Regional integration and interconnectivity to promote social inclusion and cohesion;
4. Migration;
5. Education and employment to promote social inclusion and cohesion;
6. The world drug problem;
7. Gender;
8. Investment and entrepreneurship for sustainable development.
The subsequent meeting was the Second EU-CELAC Summit which was held in Brussels on the 10th
and 11th June 2015. In Brussels, the European Union and CELAC maintained and deepened the topics
discussed in Santiago de Chile in 2013 but opened two new chapters: Higher education and Citizen
Security. Table 1 shows the evolution on of UE-CELAC priorities as expressed in the Action Plans
approved by the bi-regional Summits.
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Table 2: EU - CELAC Chapters of the Action Plans
Madrid

Santiago de Chile

UE-LAC 2010239

UE-CELAC 2013

Action Plan 2010-2012

(two

Brussels

2016 CELAC Indicative

UE-CELAC 2015

framework of priorities

Action Plan 2015
new

chapters – in red-) (two new chapters in red-)

Poverty and Inequality:
to

reduce

extreme

poverty

and

asymmetries

in

the

distribution of wealth;
1.Science,

research,

innovation

and

technology;

1.Science, research, Education,
innovation

and Technology

technology;
Education

employment
5.

Education

and

employment to promote
social

inclusion

and

and

Innovation: to ensure
access

5.

Science,

and
to

promote

social

inclusion

and

cohesion;

cohesion;

to

quality

education at all levels,
involving

new

technologies

and

regional capacities for
productive

9. Higher Education

development;

2.Sustainable

2.Sustainable

Sustainable

development;

development;

Development

environment;

Climate Change: with

environment;

239

climate

and

See http://alcuenet.eu/assets/15.%20Madrid%20Action%20Plan%202010-2012.%202010.pdf but ALCUE-

NET refers to it erronously as a EU – LAC Summit.
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climate

energy;

change; appropriate strategies to

biodiversity; energy;

address the concerns of
the

region

including

mitigation and adapting
actions,

technology

transfer and financing;
3. Regional integration and

3.

interconnectivity

integration

to

Regional Infrastructure

and

and connectivity:

to

promote social inclusion

interconnectivity to strengthen the regional

and cohesion;

promote

social infrastructure

inclusion

and

to

and broaden connectivity as

cohesion;

a contribution for the
sovereign development
of the region.

4. Migration;

4. Migration;

6.The world drug problem.

6.The world drug
problem;

7. Gender;
8.

7. Gender;

Investments 8. Investments and

and

entrepreneurship

entrepreneurship

for

sustainable

development;
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sustainable

development.
10. Citizen Security.

4 THE FIRST INTERMEDIATE EU-CELAC MEETING OF
MINISTERS OF FOREIGN AFFAIRS (OCTOBER 2016,
DOMINICAN REPUBLIC) AND THE ASSESSMENT OF CELAC
PROGRAMMES AND ACTIONS
4.1 THE MEETING AND THE DECLARATION
On the 25th and 26th of October 2016 the first Inter-Summit EU-CELAC meeting of Ministers of
Foreign Affairs was held in the Dominican Republic. Its Declaration240 shares many features with the
Summits’ Declarations. It continues to stress shared values and expresses both regions’ support to the
multilateral system. It emphasizes the purpose to deepen the “long-standing strategic, bi-regional
partnership based on historical, cultural and human ties, international law, full respect for all the
purposes and principles enshrined in the Charter of the United Nations, all human rights and territorial
integrity as well as on common values and principles, and mutual respect and interests”. In the same
vein, EU and CELAC representatives appeal to the political role that both regions can play to jointly
address global challenges, particularly in the lead up to recent international conferences which
respond to shared interests: sustainable development, migration, climate change, and drugs241. The

240

See https://www.consilium.europa.eu/en/press/press-releases/2016/10/26/celac-santo-domingo-declaration/.

241

Third International Conference on Financing for Development, the United Nations Sustainable Development

Summit (2015), which adopted the 2030 Agenda for Sustainable Development and its Sustainable Development
Goals (SDGs), the 21st Session of the Conference of the Parties to the United Nations Framework Convention on
Climate Change (UNFCCC COP 21), the UN General Assembly Special Session on the World Drug Problem
(UNGASS 2016) and the UNGA High Level Meeting on Addressing Large Movements of Refugees and Migrants
(2016).
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Declaration pays important attention to the implementation of the 2030 Agenda which should be
taken into account in the design and implementation of CELAC-EU Action Plans, as well as in the
integrated use of the instruments available. It also recognizes the importance of ODA “as a lever for
effective implementation” of this Agenda and the problem of “graduation”. The last point responds
to an important claim made by the Middle-Income Countries of LAC that demands a due consideration
to their particular development challenges242.
Regarding economic issues, the need to give a new impetus to bi-regional economic partnership,
considering the role of “increased and diversified investment” to promote sustainable development
and inclusive economic growth, was mentioned. The declaration also included a reference to the
common challenge of enhancing productivity growth – a problem that seriously affect LAC countries“that would gain from cooperating more closely in this field”. In this sense, CELAC-EU Senior Officials
were mandated “to carry out consultations at different levels with the business sector and other
relevant stakeholders to identify objectives and modalities for a possible CELAC-EU partnership in this
field and report to the next Summit”.
Considering that financing for development highlights the relevance of countries own resources, the
document acknowledges the need for an “open, constructive dialogue and closer collaboration in tax
matters, recognizing the need to address tax evasion, base erosion and profit shifting.”
However, the importance of this meeting, at least for EULAC Focus’ purposes, does not lie so much in
the Declaration but in two other elements:
-

First, in its framework, the agreement transforming the EULAC Foundation into an
international organization was signed. This is a very particular agreement because,
while being ´bi-regional’, its entry into force does not require the ratification by all
Parties: eight ratifications on each side suffice. Having largely met this requirement,
the entry into force of the agreement, and the subsequent transformation of the
EULAC Foundation in a full-fledged international organization, took place in May
2019.243

242

In this regard, representatives mandated the CELAC-EU Senior Officials to conduct a reflection and

consultation process on this issue with all relevant partners and to present initial results before the end of 2016
with a view to submitting its outcome to the Summit in 2017“.
243

See https://eulacfoundation.org/en/news/eu-lac-foundation-becomes-international-organisation.
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Secondly, during this first inter-Summit, an “Assessment of programmes and actions
adopted by the Summits”244 was endorsed. It looks both to the past and to the future,
offering recommendations on how to give more effect to the Action Plan approved by
the Summits. The Declaration recognized that this Assessment “has proven to be a
positive contribution in the identification of successful bi-regional initiatives, areas of
our relationship where more efforts need to be made and suggested changes in our
working methods, which will lead to more concrete and valuable results. These
recommendations should be considered in the further implementation and
development of the CELAC-EU Action Plan. We also agree to enhance coordination
between the cooperation programmes and the CELAC-EU Action Plan.”

4.2 THE ASSESSMENT OF PROGRAMMES AND ACTIONS CELAC – EU
The assessment endorsed by the first Inter-Summit EU-CELAC meeting of Ministers of Foreign Affairs
is very useful and penetrating. In accordance with EULAC Focus’ contractual commitment to rely as
much as possible on primary sources, its Introduction, Conclusions and Recommendations must be
quoted literally, as they offer elements that will certainly be taken over in Deliverable 6.4 (Plan of
Action). I will simply underline the sentences that are more relevant for EULAC Focus, in particular for
its Plan of Action.
“Introduction
1. The Political Declaration adopted by the second Heads of State and Government EU-CELAC
Summit held in Brussels on 10-11 June 2015, at its Paragraph 7, mandated Ministers of Foreign
Affairs to ‘commit to a comprehensive and inclusive exercise of reflection on the future of the
bi-regional relationship including the assessment of the programmes and actions adopted by
the Summits and on the best way to ensure these common objectives.’
2. The joint programmes and actions are contained mainly in the CELAC-EU Action Plan
(hereinafter “Action Plan”), an instrument which was originally adopted at the 2010 EU-LAC
Summit in Madrid, then reviewed and expanded in 2013 and again in 2015. The
implementation of these programmes and actions on the basis of joint ownership should lead

244

See https://www.consilium.europa.eu/media/24235/read-the-assessment-of-programmes-and-actions.pdf.
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to concrete results that contribute to development, capacity building and strengthening of the
bi-regional relationship.
3. This document aims at assessing the state of play of the implementation of the CELAC-EU
programmes and actions adopted by the Summits, including consideration of the principles
and mechanisms that lead to an effective partnership and joint cooperation. It presents a set
of recommendations intended to improve further the overall performance and contribute to
achieving the common objectives of CELAC-EU more efficiently.
4. Since the initial launch of the Action Plan in 2010, the successive versions of the document
have been agreed with a double goal: 1) to create a coherent framework for bi-regional
dialogue, cooperation programmes and initiatives; and 2) to strengthen bi-regional
cooperation by identifying key areas in which both regions will work together within the
specific period covered. The aim is, thus, to provide overall political direction to, and contribute
to increased visibility of, bi-regional dialogue and cooperation.
5. The instruments for implementing the bi-regional partnership include policy dialogues,
common activities and initiatives, and joint projects and programmes, some of which benefit
from EU development cooperation funding. The available funding instruments for EU
cooperation with Latin America include the Development Cooperation Instrument (DCI), which
is organized at different levels including geographic and thematic programmes; while the main
instrument for EU development cooperation with the Caribbean States is the European
Development Fund (EDF), established within the framework of the ACP-EU Partnership. Both
instruments are due to expire in 2020. The Partnership Instrument provides peer-to-peer
cooperation with Latin America and the Caribbean in areas of mutual interest for the EU and
its Latin American and Caribbean partners. In addition, bi-regional cooperation in research and
innovation is supported through Horizon 2020, which is open for participation to all CELAC
countries.
6. There are also local, national, and sub-regional initiatives which contribute to reinforce the
bi-regional relationship. Joint programmes strengthen relations between the EU and CELAC
and at the same time forge links among countries within each region.
7. The initiatives implemented have contributed to strengthening the bi-regional dialogue,
promoting joint interests and objectives on integration and development. This achievement
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demonstrates the political will of CELAC and EU on moving forward together. More efforts
need to be made to achieve results and to ensure that the bi-regional cooperation contributes
to the efforts of both regions to end poverty and promote sustainable and inclusive growth
taking into consideration the particular challenges of CELAC countries in this regard.
SECTION I - General Assessment
8. This assessment is based on a general analysis of the ways in which the Action Plan is
prepared and implemented, as well as on the outcomes of the dialogue, programmes, actions
and expected results contained in each Chapter.
9. The Action Plan includes a number of initiatives consistent with the priorities established by
the Summits. The Action Plan provides a framework for bi-regional dialogue and cooperation
programmes and initiatives. It identifies key areas in which both regions will work together
within the agreed period. The number of priority areas has increased substantially, and is
currently focusing on 10 areas of common interest for both regions (“chapters”), namely: 1.
Science, research, innovation and technology; 2. Sustainable development; environment;
climate change; biodiversity; energy; 3. Regional integration and interconnectivity to promote
social inclusion and cohesion; 4. Migration; 5. Education and employment to promote social
inclusion and cohesion; 6. The world drug problem; 7. Gender; 8. Investments and
entrepreneurship for sustainable development; 9. Higher education; and 10. Citizen security.
10. The following conclusions and recommendations derive from the evaluation of each of the
above ten chapters which is contained in Section II of this document.
CONCLUSIONS
1. The cooperation between CELAC and the EU has fostered bi-regional relations, exchange of
experiences and networking in the fields of political dialogue, economic relations and
cooperation.
2. Since its establishment in 2010 the implementation of the bi-regional Action Plan has
achieved many of its objectives and has contributed to enhancing the coherence of previously
fragmented cooperation activities as well as to launching new initiatives.
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3. In light of the potential of the Action Plan to provide political direction and visibility to biregional cooperation and facilitate the monitoring of its implementation, major efforts need
to be made to achieve more concrete results considering the large degree of common
interests and priorities for joint actions defined by Heads of State and Government.
4. The process of preparation, revision and implementation of the Action Plan needs to be
undertaken jointly by the EU and CELAC, with due regard for the priorities of individual
countries and the bi-regional priorities agreed by Heads of State and Government. Increased
efforts should be made to further ensure coherence between the EU instruments for biregional cooperation and the priorities of the Action Plan.
5. Acknowledging that the Caribbean has yet to be fully engaged in the programming of actions
under the Action Plan, it is particularly important to promote and to ensure the active
involvement of the countries of the Caribbean at every stage, as protagonists and also as
beneficiaries, where relevant.
6. More efforts could be made to promote CELAC-EU bi-regional cooperation programmes
which address the CELAC region as a whole.
7. There is a lack of an overall standing joint mechanism of evaluation and monitoring of the
implementation of the cooperation actions and initiatives identified in the Action Plan.
8. Further efforts should be made to exploit and enhance all opportunities for securing financial
allocations for CELAC-level programmes and actions based on the Action Plan. Innovative
mechanisms, such as triangular cooperation, have a role to play in complementing and
enhancing bi-regional cooperation.
9. Some EU regulations are based on the OECD/DAC criteria for ODA eligibility, which classify
countries on income per capita basis, regardless of the complexity of challenges they face to
achieve development. The use of these criteria particularly in the cases of middle and highincome developing countries, restricts access to concessional finance and could result in the
impossibility for certain CELAC countries to be eligible for some EU cooperation programmes.
This situation highlights the need to reflect on the design of transparent methodologies to
measure sustainable development beyond per capita income.
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RECOMMENDATIONS
In order for the programmes and actions that have emerged from the Action Plan to deliver
concrete results and with a view to creating a more effective cooperation framework that takes
account of the realities of the two regions, we present the following recommendations:
1. The Action Plan must ensure balanced and active participation both among and within
countries to contribute to economic growth and to reduce the existing asymmetries and
vulnerabilities within and between the two regions. We therefore task the Senior Officials to
propose working arrangements which ensure that this objective is taken into account in every
chapter of the Action Plan.
2. With effect from the next CELAC-EU Summit, the successive versions of the Action Plan
should not be linked to a specific period of time in order to facilitate the full implementation of
the agreed activities and initiatives and the achievement of its expected results, as well as even
greater coherence with the programming of all the different cooperation instruments.
3. In order to ensure a balanced, inclusive and demand-driven preparation and implementation
of the future versions of the Action Plan and its activities, CELAC and EU Senior Officials should
take into consideration common interests defined by CELAC and EU, national priorities and/or
national development plans, and agreed bi-regional priorities. Both CELAC and EU should take
responsibility for and participate actively in every stage of drafting, programming, design and
implementation processes as relevant, taking into account intra-regional balance and interregional representation.
4. Increased participation of the Caribbean should be promoted in the programmes and
activities of the Action Plan, with close examination of the possibilities of extracting
synergies between programmes financed by the EU for the Caribbean and programmes
financed by the EU within the CELAC context, in order to ensure that it is implemented in a
balanced manner.
5. Each new version of the Action Plan should be structured and developed in a way that
maximises coordination and promotes synergies with all relevant cooperation instruments,
both EU and CELAC, in order to contribute to the achievement of sustainable and concrete
results in the medium and long term.
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6. As a first step to achieve recommendations under points 3, 4, and 5 above, we task the
Senior Officials to draft a medium-term plan, which allows to harmonise Action Plan
revisions with relevant phases of programming and reviewing of cooperation instruments.
7. While the Action Plan is not merely a tool for programming EU cooperation, further efforts
should be made to coordinate and achieve synergies between the programming and
implementation of geographical and thematic EU cooperation and the preparation and
implementation of the Action Plan. More cooperation programmes and actions that address
and/or are undertaken by the CELAC region as a whole, and simplifying implementation
procedures as far as possible would help.
8. A monitoring mechanism should be jointly established to follow up the implementation
of the Action Plan, open to the participation of representatives of both regions. The
implementation of the Action Plan should be followed up by Country Coordinators for each
chapter from the CELAC and EU sides. Assessments of the Action Plan should be carried out, as
a way of guaranteeing that its objectives are effectively achieved. We task the Senior Officials
to propose a suitable mechanism, which guarantees full input by Country Coordinators into the
overall assessment work of Senior Officials, Foreign Ministers and Summits.
9. CELAC and EU Senior Officials should start a dialogue to determine future bi-regional
priorities and present a reasoned outlook on this to the next Summit. The outlook should
encompass a revision of the interrelated and complementary themes that are cross-cutting
between the different chapters of the Action Plan in order to prevent unnecessary thematic
divisions, as well as an identification of potential new areas of cooperation and dialogue
between both regions. Planned activities and actions should take into account the interactions
and complementarities between the different chapters.
10. CELAC and EU Senior Officials should initiate a reflection on the future of bi-regional
cooperation in the context of the 2030 Agenda for Sustainable Development. They should
reflect on how best to ensure that all CELAC countries have access to appropriate forms of
cooperation, to ensure that the Action Plan has direct relation with the achievement of the
2030 Agenda and the SDGs considering new forms of cooperation and financing for
development and innovative means of measurement. This reflection should also include topics
such as: middle income economies; access to international finance; vulnerabilities of specific
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groups of countries such as SIDS; and the effects on bi-regional cooperation of graduation of
countries from the DAC ODA list of recipients.
11. This reflection should also consider the strategies and development programmes of CELAC
countries within the instrumentalisation framework of the SDGs and ensure that “blending
mechanisms”, or other forms of innovative financing and other non-financial means of
implementation, have clear development objectives, are managed in an inclusive manner and
with a focus on development and poverty reduction. The EU could be invited to consider delinking additional elements of its cooperation programmes from ODA eligibility (as it is
already the case for the Partnership Instrument). Given the importance of ODA as a lever for
effective implementation of the SDGs, this reflection should include the issue of graduation in
order to properly reflect the realities and challenges of the populations of Latin American and
Caribbean States and its potential side effects in our bi-regional cooperation.
12. The CELAC and EU should continue to support all forms of cooperation to promote the
exchange of good practices and knowledge, peer-to-peer technical assistance, as provided by
new tools like the Partnership Instrument, in particular in the areas in which the Action Plan
needs to be strengthened. Efforts should also be made to increase the visibility of the positive
contributions of both regions to the bi-regional relationship, including the sharing of
experiences and exchange of best practices in the context of the Action Plan implementation.
13. The EU and CELAC shall identify appropriate mechanisms for ensuring that the respective
CELAC and EU governmental national focal points are informed of all the actions related to
the bi-regional cooperation.
14. Reporting of results should be systematized and submitted to the CELAC-EU Summits, to
be able to measure and compare any progress achieved.

5 THE SECOND INTERMEDIATE EU-CELAC MEETING OF
MINISTERS OF FOREIGN AFFAIRS (JULY 2018, BRUSSELS)
The second (and last) EU – CELAC meeting of Ministers of Foreign Affairs took place in Brussels on the
16th and 17th of July 2018. In fact, it was a sort of remedy for not holding the EU – CELAC Summit in
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2017 or 2018. The interest of the meeting is much lower than that of the relatively successful meeting
in 2016. Its Declaration245 simply repeats the language of previous EU – CELAC ones. Its co-chairs
summarized the meeting as follows246:
“Our meeting has shown once again that our partnership is irreplaceable. We are
united by our peoples, interconnected by our economies and bound by our shared
values. Latin America and the Caribbean can count on the EU as a responsible partner
that is willing to become more involved in all matters of common interest and concern”
(Federica Mogherini, High Representative of the Union for Foreign Affairs and Security
Policy)
“We were able to continue to consolidate our historical links and the principles which
we share which have allowed us to ensure that we have interconnected regions, facing
challenges together. We want to promote an active, open, transparent and substantial
dialogue in areas of mutual interest which can benefit the people in both regions”.
(Carlos Castaneda, acting Minister of Foreign Affairs of El Salvador and Pro Tempore
President of CELAC).
The EU Council website summarizes the results of the meeting as follows:
“Ministers

focused

on consolidating

multilateralism and strengthening

the

cooperation in global forums. They discussed more specifically the rules-based global
order, the Paris Climate Agreement, the 2019 Global drug policy review and the global
compact for migration. They also discussed common challenges and the
implementation of the 2030 Agenda for sustainable development. Finally, ministers
agreed to work more closely together in support of inclusive and sustainable
economies, as well as trade, investments, and productivity”.

245

See https://www.consilium.europa.eu/en/meetings/international-ministerial-meetings/2016/10/25-26/.

246

See https://www.consilium.europa.eu/en/meetings/international-ministerial-meetings/2018/07/16-17/.
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6 THE SCIENTIFIC, SOCIAL AND CULTURAL DIMENSIONS OF
EU - CELAC RELATIONS
EU – CELAC institutionalized relations in the three areas relevant for EULAC Focus have been very
uneven. I shall analyse them in a decreasing order of intensity, beginning by the scientific area.

6.1 SCIENTIFIC DIMENSION
6.1.1 In general: Summits, the Joint Initiative (JIRI) and the activity of the Senior Officials
The area of scientific and technological cooperation has been one of the areas where EU – CELAC (and
prior to CELAC’s institution, EU – LAC) relations have advanced more, at least in terms of
institutionalized dialogue. This reflects also the importance given to this area in CELAC’s foundational
documents and declarations.
The Directorate General for Research and Innovation of the European Commission (DG RDT) presents
EU – CELAC relations in this area as follows247:
“Cooperation between the EU and LAC in the field of Science, Technology and Innovation is
governed by the Joint Initiative for Research and Innovation and is recognised as a key
successful pillar under the overall EU-LAC partnership.
The EU-LAC Joint Initiative for Research and Innovation (JIRI) was established in 2010 to
promote regular bi-regional dialogue on Research & Innovation (R&I). The JIRI is implemented
through Senior Officials Meetings (SOM) with EU-LAC representatives aiming at consolidating
EU-LAC cooperation by updating common priorities, encouraging mutual policy learning and
ensuring the proper implementation and effectiveness of cooperation instruments through
biannual Action Plans.
The focus of cooperation has been on common challenges such as climate change and
biodiversity, bioeconomy, energy, health and ICT. Building on the success of the dialogue
conducted under the JIRI, the last EU-CELAC Summit in 2015 called for a strengthened
framework for cooperation and moving towards a Common Research Area. Building on this

247

See

https://ec.europa.eu/research/iscp/index.cfm?pg=latin-americ-carib

and

https://ec.europa.eu/research/iscp/pdf/policy/celac_roadmap_2018.pdf.
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mandate, in March 2016, EU-CELAC Senior Officials confirmed their commitment to the
implementation of the Common Research Area (CRA) based on three pillars: mobility of
researchers, access to research infrastructures and jointly addressing common challenges. The
VI Senior Officials Meeting in March 2017 was instrumental in launching concrete policy
initiatives and actions to empower the implementation of the CRA. An extraordinary SOM took
place in October 2017 in El Salvador, officially launching the first EU-CELAC Knowledge week
and confirming the key role of research and innovation for sustainable development and
productivity. The EU also maintains bilateral research and innovation relationships with four
strategic partners from Latin American (Argentina, Brazil, Chile and Mexico) framed by Science
and Technology (S&T) agreements”.
An agenda of science and technology has been included in the bi-regional dialogue EU-LAC since its
very beginning (1999), and has become increasingly important (see table 3). After the first EU-LAC
Summit in Rio (Rio Declaration, 1999), the following summits expanded and deepened issues
addressed in Rio, and in each of the declarations issued from them it is possible to track the value
added to the process of gradual construction of the bi-regional partnership.
Table 4. Science and Technology in EU-LAC/CELAC Summits
Summit

Science and Technology

Rio de Janeiro, 1999

It highlighted the need to promote S & T cooperation to strengthen
national capabilities in these areas and contribute to tackle global
problems, stimulating investment and business partnerships involving
the transfer of technology and know-how.
It was decided to promote scientific research and technical
development as fundamental elements of the bi-regional relationship
and promote innovation and technology transfer in order to obtain
greater economic and technical linkage between the two regions

Madrid, 2002.

It indicated that ST cooperation can be promoted to strengthen
national capabilities, to jointly tackle global challenges, to stimulate
investment, and to encourage business partnerships involving the
transfer of technologies and know-how, thus helping to promote
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sustainable development, especially through the action plan and
cooperation agreement approved by the ministers of science and
technology in Brasilia.
Guadalajara, 2004.

The idea of building an EU-LAC Knowledge space was mentioned for
the first time: arising from the results of the ST bi-regional dialogue and
included reinforcement of cooperation in STI, higher education, and
ICT. A partnership in science and technology including LAC countries as
a specific “target region” within the EU Framework Programmes was
launched.

Vienna, 2006.

Recalls the role of bi-regional platforms ST that allow promoting the
EU-LAC Knowledge Area. It calls, among other things, to promote public
awareness of science activities in agreed areas of mutual interest for
both regions, in order to promote joint participation in research
activities.

Lima, 2008.

It does not address specifically the ST policy. However, mention is
made of different skills that are necessary for the establishment of
public policies for social cohesion and the improvement of core issues
such as energy or environmental issue

Madrid, 2010.

The summit is particularly important due to its theme: “Towards a new
stage in the bi-regional association: innovation and technology for
sustainable development and social inclusion” (innovation is
incorporated into the agenda).
The Madrid Action Plan defined bi-regional dialogue on priority areas
for the EU-LAC, South-South and triangular cooperation scheme:
science,

research,

innovation

and

technology;

sustainable

development; environment; climate change; biodiversity; power;
regional integration, and interconnectivity to promote social inclusion
and cohesion; migration; education and employment to promote social
inclusion and cohesion; the global drug problem.
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The section dedicated exclusively to STI for the purpose of promoting
sustainable development and social inclusion through the social
appropriation of knowledge, decides that: to strengthen dialogue on
this agenda to establish priorities and common tools taking into
account the differences between the two regions; and to apply the
Joint Initiative for Research and Innovation.

Santiago, 2013.

Progress is mentioned in the adoption of a roadmap for the
implementation of the Joint Initiative for Research and Innovation to
contribute to a new dynamism in the construction of Knowledge Area
EU-CELAC.

Brussels, 2015

It highlights the progress made in the joint initiative of research and
innovation, while allowing to further expand the EU-CELAC common
research area, the implementation of research and innovation network
(ALCUE network) through strategic activities coordinated with other
thematically related projects, and the publication of a new edition of
the networking project by the EU (Eranet LAC) funded.

Source: Kern and Perrotta, 2015
Some important phases or stages regarding objectives and discourse can be identified in this history.
The first two Summits focused on technology diffusion and technology transfer betting on the
promotion of business relations between both regions. They also mentioned the importance of biregional cooperation to tackle global challenges, a dimension that was recently reinforced in line with
the “sustainable development goals”.
Since 2002 the global and Latin American context went through substantial changes, which clearly
influenced the agenda of science and technology. Supported by increases in growth rates and looking
for more autonomous policies, Latin American countries pressed for an agenda that reflected their
main concerns.
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Since the Guadalajara Summit in 2004, the idea of building an EU-LAC knowledge area emerged as an
important project involving cooperation in higher education as well as researcher exchanges towards
a common agenda.
The most significant indicator of a shifting agenda emerged in the Madrid Declaration of 2010, which
stated social inclusion and sustainability as centrepieces of the Science, Technology and Innovation
(STI) policy. The Declaration reaffirmed the principles and values of the "strategic partnership" and
adopted a more concrete agenda for the development of the "EU-LAC Knowledge Area". It was also
the first time that a chapter specifically referring to Science and Technology appeared. The Summit
expressed a clear commitment to cooperation in the sense that it provided a valuable opportunity to
adapt agendas and methods of working together and devised a new phase for joint work between the
two regions with a pragmatic view of the future, drawing up a joint action plan for the incoming time
period. Thus, Chapter S & T of the Action Plan identified as a priority the "establishment of a regular
bi-regional dialogue on science, research, technology and innovation to strengthen the EU-LAC
cooperation and update common priorities, promote learning reciprocal policies and ensure the
proper implementation and effectiveness of the instruments of cooperation ".
Moreover, the Madrid Summit agreed to establish a bi-regional group of Senior Officials that "will
meet regularly, monitor and encourage the achievement of the priorities for action, from a political
point of view, and with the aim of contributing on the basis of existing mechanisms, towards global
dialogue with a view to strengthening the strategic bi-regional partnership in its political, economic,
social, environmental, educational, cultural, scientific and technical dimensions”: The Joint Initiative
on Research and Innovation (JIRI) was born, and periodic Senior Official Meetings (SOMs) of
representatives from Member States of both regions and from the EU were tasked to monitor and
promote it.
SOMs have taken place with a remarkable periodicity: the first was held in Brussels in 2011. The second
took place in the city of Concepción in 2012. There, progress was made through the preparation of
reports on Working Groups’ recommendations for the Santiago
The III EU-LAC SOM took place in Brussels in 2013. During this meeting it was agreed that two new
working groups would be added: in the area of health and in the area of mobility for researchers.
During the IV Senior Official meeting, which was held in Costa Rica in 2014, it was decided to add a
Group on Researchers’ Career Development with the following structure: it was agreed to include the
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theme into the tasks, objectives and mandate of the cross cutting WG on funding and best practices.
Consequently, Chile and Finland agreed on enlarging this Working Group by co-leading the
Researchers Career Development project, working in close collaboration with the corresponding
group from the Academic Summit. Panama additionally suggested to elaborate EU-CELAC ‘scenarios’
which built on international cooperation in a more systematic and formal way to strengthen and
deepen bi-regional cooperation and to provide an input to the SOM in its decision-making process in
the future.
During the V Senior Officials Meeting (SOM) on Science and Technology, held in Brussels on 15th
March 2016, entitled "Moving towards an EU-CELAC Common Research Area”, the strong
commitment expressed by the EU and CELAC officials on Science, Technology, and Innovation as key
areas for cooperation was reaffirmed. The Common Research Area was officially launched, and senior
officials agreed to build a strengthened cooperation area on three pillars: a) in-creased mobility of
researchers, b) promoting access to research infrastructures of regional, bi–regional and/or global
interest and c) jointly addressing common challenges.
Under the pillar of Mobility of Researchers, the Parties acknowledged the opportunities provided by
the Horizon 2020 Marie Skłodowska Curie Actions for international mobility and other EU instruments,
as well as for the circulation of scientific excellence through the European Research Council grant
schemes. Regarding the pillar of Research Infrastructures, it was acknowledged the political and socioeconomic importance of promoting access to research infrastructures of global interest, such as the
BELLA project. In this context, the Parties agreed on the importance of sharing good practice in
mapping existing research infrastructures as well as in the road mapping, process, and methodology.
For the pillar of strengthened thematic cooperation, two main areas of immediate increased
cooperation in the field of Environment and Climate Change and multilateral Health initiatives were
identified: the potential synergies of this initiative with the Joint Programming Initiative Climate in
Horizon 2020; and the acknowledged importance of quickly responding to the ZIKA virus outbreak.
During the concluding remarks, a review of the JIRI governance was highlighted as a matter of key
importance in the construction of a bi-regional research area, with the recommendation of further
careful study in order to be taken into consideration for the next SOM. This recommendation made
all the sense, as the JIRI is a governance structure with no legal personality and it has neither an
administration structure of its own, nor a budget at its disposal. As a result, and as it will be further
discussed below, the JIRI policy dialogue has been technically supported and funded almost exclusively
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through EU projects. Moreover, the JIRI’s monitoring tool, the roadmap, had not been updated since
2013 and seemed not adjusted to the three strategic pillars of the Common Research Area.
In March 2017, the VI EU-CELAC Senior Officials Meeting on Research and Innovation took place in
Brussels with the alleged objective of driving forward the Common Research Area through concrete
actions under its three pillars: Mobility of Researchers, Research Infrastructures and Societal
Challenges.
The seventh Senior Officials Meeting on Science and Technology took place in October 2017, in San
Salvador, El Salvador. As it is the last at the moment in which this study is finalized (July 2019), its
Communiqué248 deserves a lengthy quotation as it showcases the present state of affairs in this area
of EU – CELAC relations:
JOINT COMMUNIQUE
…
4. The Participants recalled:
A) The strategic relevance of Science, Technology and Innovation in the bi-regional agenda,
and the advances in the Joint Initiative for Research and Innovation (JIRI). B) The 2015 Brussels
Declaration and EU-CELAC Action Plan, … C) The Joint Communiqué of the fifth JIRI Senior
Officials Meeting (SOM) of 2016,… … followed by the sixth JIRI SOM, … D) The Santo Domingo
Declaration of the EU-CELAC Ministerial Meeting of 26 October 2016 and the assessment of
EU-CELAC action plan and programmes, … followed by the Punta Cana declaration of 25
January 2017, …
5. The Participants welcomed the organisation of the JIRI SOM during the EU-CELAC Knowledge
week and acknowledged the benefits of ensuring synergies between the academic
stakeholders and research and innovation ministries, as mandated by the EU-CELAC Heads of
State and Governments in the 2015 Action Plan. In this regard the Participants encouraged the
EULAC Foundation to continue facilitating a science and academic bi-regional dialogue.

248

See https://ec.europa.eu/research/iscp/pdf/vii-eu-celac_joint_communique_2017.pdf.
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6. The Participants highlighted the strategic relevance of research and innovation for
implementing the 2030 Agenda, as well as achieving productivity and growth. In this context,
the Parties welcomed the progress made with the pilot Policy Advice initiative for Central
America and the Dominican Republic in the area of climate change and biodiversity, and
acknowledged the policy benefits of participating in the EU-CELAC Policy Advice initiative,
launched by the European Commission at the sixth JIRI SOM in March 2017, to support CELAC
countries in addressing the sustainable development goals through research and innovation.
7. The Participants welcomed the progress made within the EU-CELAC Common Research Area
and agreed on concrete actions under each of its three pillars.
8. Under the pillar of mobility of researchers: A) The Participants stressed the importance of
efficient tools and instruments to inform on existing national, regional and European
programmes supporting mobility of researchers, such as the European Research Council grants,
Horizon 2020 Marie Skłodowska Curie Actions for international mobility and Erasmus+
Programme in Latin America and in the Caribbean. B) The Participants welcomed the opening
of the EURAXESS Worldwide Network to CELAC as a way to provide information on mobility,
jobs and funding opportunities for CELAC researchers in Europe, and re-iterated their
commitment towards the development of a regional portal for researchers in CELAC, based on
synergies such as the “Ibero-American Knowledge Area”.
9. Under the pillar of research infrastructures: A) The Participants welcomed the intra-CELAC
workshop held in Uruguay on 28-29/09 as a first step towards the development of a regional
approach on Research Infrastructures in CELAC and endorsed the mandate of the EUCELAC
Research Infrastructures working group, including next steps. The Participants also
acknowledged the need to explore synergies with existing regional programmes and
instruments. B) To ensure bi-regional policy coordination and sharing of good practices in
policy development and mapping of research infrastructures, the Participants called for the
nomination of European Member States representatives for the working group and welcomed
the organization of the first bi-regional meeting of the working group in spring 2018 in Brussels.
10. Under the pillar of strengthened thematic cooperation: A) The Participants acknowledged
the inclusive consultation process, conducted in the field of Health, as follow-up to the last
SOM, which has led to the definition of a large scale R&I action on translational collaborative
cancer research between Europe and CELAC in Horizon 2020. The Participants also committed
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to explore further areas of cooperation in the field of Health, such as personalised medicine.
CELAC countries are also invited to join initiatives such as GACD, IRDiRC1, GloPID-R 2 and
JPIAMR. B) Building on this positive experience, the Participants agreed on the need to put in
place a structured consultation on sustainable urbanization. The Participants agreed to set up
a Task Force with this aim and welcomed the organization of the workshop on sustainable
urbanization focused on common EU-CELAC priorities in the area of sustainable urbanization.
This workshop, as well as the Horizon 2020 new R&I action for EU-CELAC cooperation on
nature-based solutions for restauration and rehabilitation of urban ecosystems, will be the
base on which the Task Force will start working. C) The Participants also agreed on a principle
of cooperation in the areas of common interest, such as sustainable agriculture and clean
urban transport, and agreed to ensure an appropriate follow-up in establishing a coordinated
approach, based on the common interests and capacity of the CELAC countries. D) To ensure
that the EU-CELAC research community will unlock the full potential of opportunities under the
last Horizon 2020 Work Programme for the period 2018-2020, the Participants committed
towards the widest dissemination of Horizon 2020 and mobilization of national stakeholders,
with the support of the Regional Horizon 2020 NCP Network.
11. Building on the mandate of the last JIRI SOM and on the existing work on innovation in
CELAC and the EU, the Participants agreed on the need to strengthen the innovation dimension
of the EU-CELAC cooperation under the Common Research Area and committed towards the
development of a common innovation agenda ahead of the next JIRI SOM. As a first step, the
Participants agreed to support an expert innovation event in spring 2018.
12. The Participants acknowledged the strategic policy inputs of bi-regional projects and
programmes and welcomed the European Commission International Cooperation Services
Facility’s support to the JIRI. In this context, CELAC countries stressed the need for a research
and innovation portal to better articulate the connection among CELAC countries and facilitate
their participation in all three pillars of the Common Research Area.
13. The Participants stressed the important work done and achievements made under Chapter
1 of the EU-CELAC Action Plan, in synergy with Chapter 9, and stressed the importance of
continuing the EU-CELAC political dialogue. The parties also highlighted the need to inform EUCELAC political leaders about the key role that research and innovation play in sustainable
development and productivity.
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14. The next Senior Officials Meeting on Research and Innovation will take place in Brussels.
As important as the Communiqué are three facts: First, the not very high level of attendance: 28
countries from both regions. Second, the asymmetric Presidency: a renowned researcher and vice
minister on the CELAC side and a head of unit in DG RDT on the EU side. Third, unfortunately, the
review envisaged in 2016 has not been carried out. Therefore, the lack of evaluation of the bi-regional
STI cooperation is a shortcoming that should be addressed urgently.

6.1.2 Specific projects underpinning EU – CELAC relations in the scientific dimension
Institutionalized dialogue in the scientific dimension has been underpinned by specific projects:249
ALCUE-NET (2012 – 2017)
In DG RDT’s own words, ALCUE-NET, Latin America, Caribbean and European Union Network on
Research and Innovation, intended to establish an EU-LAC platform bringing together actors involved
in R&I orientation, funding and implementation, as well as other relevant stakeholders from the public
and private sector and the civil society, in an effort to:
1. generate relevant information for the design and implementation of specific plans and
projects including R&D activities and set the basis for the establishment of an enabling policy
and institutional environment for R&I better focused on addressing societal challenges and,
where appropriate, key enabling technologies of common interest
2. to support the development of more strategic and result-oriented partnerships in the context
of bi-regional policy cooperation frameworks
It also explicitly aimed at supporting the international dimension of STI on the Europe 2020 Strategy
and the Initiative Innovation Union by promoting bi-regional and bilateral partnerships for jointly
societal challenges, working to develop the attractiveness of Europe in the world, and by promoting
the establishment of a level-playing field in Research and Innovation

249

https://ec.europa.eu/research/iscp/index.cfm?pg=latin-americ-carib.
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It was able to support thematic meetings in the priority areas defined by the SOM. It also constitutes
a support mechanism for bi regional policy dialogue, by financing SOM meetings, thematic activities,
studies, etc.
ERANet-LAC (2013 – 2017)
According to DG RDT, ERANET-LAC, the Network of the European Union, Latin America and the
Caribbean Countries on Joint Innovation and Research Activities was meant to strengthen the biregional partnership in Science, Technology and Innovation by planning and implementing concrete
joint activities and by creating a sustainable framework for future bi-regional joint activities.
As, very interestingly, its Final Report is accessible online in the Cordis Portal, it is worth quoting its
Executive Summary, which furthermore describes how an Interest Group was set up, outlasting the
project itself:
“The ´Network of the European Union (EU), Latin America and the Caribbean Countries (LAC)
on Joint Innovation and Research Activities’ ERANet-LAC, started in 10/2013 with the aim to
support the political process of implementing the Joint Initiative for Research and Innovation
(JIRI), which was endorsed by the Madrid Action Plan 2010-2012 in 2010. The JIRI aims, among
others, to ‘establish regular bi-regional dialogue on science, research, technology and
innovation to consolidate EU-LAC cooperation and to update common priorities, encourage
mutual policy learning and ensure the proper implementation and effectiveness of cooperation
instruments’
The initially foreseen project duration of 3.5 years was extended for another nine months. Thus,
instead of 31st March 2017 the project ended on 31st December 2017.
The overarching outcome of ERANet-LAC is its contribution to fostering the bi-regional
cooperation in research and innovation by organizing and implementing concrete joint
activities and by creating a sustainable framework for future bi-regional joint activities with
both European and Latin- American / Caribbean research and innovation funding agencies and
programme owners.
In this period, ERANet-LAC has successfully organized three bi-regional joint calls and six Pilot
Coordination Actions which support mutual opening of existing research infrastructures and
innovation programmes. The joint calls were realized in close interaction with 36 EU and CELAC
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funding agencies and in cooperation with other bi-regional initiatives that aimed at initiating
and fostering “bi-regional joint activities”, such as ALCUE NET and thematically focused
initiatives such as EU-LAC HEALTH, ENSOCIO LAC and NMP-DELA.
In order to address the priority thematic areas discussed under the JIRI, the topic
recommendations for the joint calls were prepared by the five thematic SOM (Senior Officials
Meeting) working groups for Energy, Bioeconomy, Biodiversity/Climate Change, Health and
ICT. Thus, ERANet-LAC has contributed to strengthen the existing thematic networks and
partnerships on agreed issues of mutual interest. Furthermore, it offered concrete tools to
implement the thematic recommendations resulting from the policy dialogue.
To guarantee sustainability of the activities realized in the frame of the project, the 18
consortium members and 11 non-partner funding organizations established the EU-CELAC
Interest Group for bi-regional cooperation in science, technology and innovation (STI). The EUCELAC IG builds on the collaboration experience and mutual trust established in the past FP7
projects, especially in the framework of ERANet-LAC and ALCUE NET and is committed to
organize future joint actions. The EU-CELAC IG is technically supported by the EU-CELAC
funding agencies platform which was developed in the frame of ERANet-LAC and offers
information on EU-CELAC funding agencies as well as a partnering tool and an online “multicall-tool”. It has implemented its first pilot joint call in December 2017 with the participation
of 23 funding organizations from 21 countries.
The EU-CELAC IG, among others, is committed to support the implementation of the Common
Research Area and to create further added value to its three pillars: mobility of researchers,
international outreach of research infrastructures and increased thematic cooperation to
address global challenges, to which all country representatives had unanimously re-committed
themselves at the 5th Senior Officials Meeting under the EU-CELAC JIRI in March 2016.

EULAC- Health (2011-2016)
In DG RDT ‘s words, EULAC-Health is oriented to ‘Defining a Roadmap for Cooperative Health research
between the EU and Latin America-Caribbean countries: a Policy Oriented Approach’. It intended to
define a detailed roadmap to guide policymakers and other stakeholders on future actions to support
cooperative health research between European and Latin America and Caribbean countries.

315

WP06-Dl-26

D6.1: EU–CELAC Relations

6.2 SOCIAL DIMENSION
6.2.1 In general: Summits: The Action Plans
Social issues made already an appearance in the Declarations of the first and second EU - LAC Summit
in Río de Janeiro and Madrid in 1999 and 2002.
Almost a decade later, the Action Plan 2010-2012 250 for bi-regional cooperation adopted also at
Madrid in 2010, established six key areas to develop concrete action. One of them must be considered
“social” for our purposes: Migration. The Plan’s Chapter on Migration says:
3. Migration.
The main objectives in this field are:
i)

to enhance bi-regional cooperation by identifying common challenges and
opportunities that require common solutions;

ii)

to build a stronger evidence base for EU-LAC migration, in order to better
understand its realities;

iii)

to address the positive synergies between migration and development, as well as
address regular and irregular migration and other related issues;

iv)

to promote the full respect of human rights of migrants.

Work Programme:
* Dialogue
a. Further strengthen and develop the Structured and Comprehensive Dialogue on
Migration, including all issues agreed in the Lima Summit, emphasizing the issues listed in
the June 30th, 2009 document, “Basis for structuring the EU-LAC Dialogue on Migration”
and advance its implementation. *Cooperation activities and initiatives
b. Continue cooperation along the areas identified within the Basis document.
c. Promote cooperation programmes to combat and prevent trafficking and migrant
smuggling networks and to assist the victims, with special attention to women and
children.

250

See http://alcuenet.eu/assets/15.%20Madrid%20Action%20Plan%202010-2012.%202010.pdf.
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d. Promote technical cooperation between EU and LAC countries to exchange information
on migration flows, as well as to support improved policies on migration and development,
amongst other through a “Targeted Project” dedicated to strengthening EU-LAC dialogue
and cooperation, as well as specific activities regarding the Caribbean countries.
e. Develop measures to make the transfer of remittances cheaper, safer, more transparent
and more conducive to development, while fully respecting their private nature.
f. Continue intra and bi-regional cooperation in areas of education and health of migrants,
as well as on groups of migrants in situation of vulnerability, especially women and
children.
Expected results
g. Strengthening the impact of the positive link between migration and development
h. Promoting full respect of human rights for all migrants and enhancing coherence in the
fight and prevention of human trafficking and migrant smuggling networks, as well as in
assisting victims. Improved fight against xenophobia, racism and all forms of intolerance.
i. Increased mutual information on migration policy developments and best practices in
both regions, as well as improved knowledge and more accurate data on migration flows
between both regions.
j. Improved qualifications and awareness on migration issues of relevant officials;
k. Enhanced positive synergies between migration and development in countries of origin,
transit and destination, including measures making remittances cheaper, safer, more
transparent and more conducive to development;
l. Enhanced intra and bi-regional cooperation to improve the situation of migrants in areas
of education and health, protection of vulnerable groups, in particular women and children
as identified through the Dialogue.
On 2013, the Plan of Action for bi-regional cooperation 2013-2015 approved in the first EU – CELAC
Summit confirmed and enlarged, as we have already seen, the priorities set in Madrid in 2010 in the
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second EU – LAC Summit. It was revised and updated at the II EU-CELAC Summit in 2015. Its contents,
on migration, are the following:
Migration
The main objectives in this field are:
v)

to enhance bi-regional cooperation by identifying common challenges and
opportunities that require common solutions;

vi)

to build a stronger evidence base on migration between both regions, in order to
better understand this reality;

vii)

to address the positive synergies between migration and development;

viii)

to maximize the development impact of migration and human mobility;

ix)

to address regular and irregular migration and other related issues including
smuggling of migrants and trafficking in persons;

x)

to promote the full respect of human rights of all migrants, including of
unaccompanied minors.

Work Programme:
* Dialogue
a. Further strengthen and develop, for instance with appropriate mutually agreed
mechanisms, the Bi-regional Structured and Comprehensive Dialogue on Migration,
including all issues agreed in the Lima Summit and the June 30th, 2009 document, “Basis
for structuring the EULAC Dialogue on Migration”. *Cooperation activities and initiatives
b. Continue cooperation along the areas identified within the Basis document.
c. Promote cooperation programmes to combat and prevent trafficking in persons and
migrant smuggling networks and to assist the victims, with special attention to women
and children.
d. Promote a regular exchange of information regarding ongoing and new initiatives and
practices which may affect migrant’s situation, in particular on policies and legislation
adopted in both regions.
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e. Building on the previous work on data collection and analyses jointly elaborate a
CELACEU statistical review on migration and ensure its necessary updates.
f. Provide information to migrants and potential migrants on legal and administrative
requirements for entry and stay in EU and CELAC countries.
g. Promote technical cooperation between EU and CELAC countries to exchange
information on migration flows and policies, as well as to support improved policies on
migration and development, amongst other through appropriate bi-regional projects,
including specific activities regarding the Caribbean countries.
h. Continue to develop measures to make the transfer of remittances cheaper, safer and
more transparent, while fully respecting their private nature.
i. Continue intra and bi-regional cooperation in areas of education and health of migrants,
as well as on groups of migrants in situation of vulnerability, especially women and
children.
j. Exchange experiences and best practices and explore possibilities for bi-regional
cooperation, including the establishment of bilateral social security agreements between
individual CELAC countries and EU Member States wishing to do so, while respecting
national legislations and existing bilateral and/or multilateral social security agreements
between CELAC-EU States, such as the Ibero-American Social Security Convention.
k. Jointly design and elaborate a “CELAC-EU roadmap on migrations” with specific joint
actions related to the bi-regional dialogue, human mobility and cooperation while
ensuring full respect of the human rights of all migrants, including of unaccompanied
minors.
* Expected results
l. Strengthening the impact of the positive link between migration and development in
countries of origin, transit and destination.
m. Promoting full respect of human rights of all migrants, including of unaccompanied
minors and enhancing coherence in the fight and prevention of trafficking in persons and
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migrant smuggling networks, as well as in assisting victims. Improved fight against
xenophobia, racism and all forms of intolerance.
n. Increased exchange of mutual information on migration policy developments and best
practices in both regions, as well as improved knowledge and more accurate data on
migration flows between both regions, including through concrete joint initiatives.
o. Improved qualitative and quantitative knowledge on bi-regional migration trends, with
a cross-linked, up-to-date and accurate statistical review.
p. Improved capacity and awareness on migration issues of relevant officials;
q. Strengthened cooperation on measures making remittances cheaper, safer and more
transparent.
r. Enhanced intra and bi-regional cooperation to improve the situation of migrants in areas
of education and health, protection of vulnerable groups, in particular women and children
as identified through the Dialogue.
s. Exchange of experiences and best practices regarding social security systems in the EU
and CELAC countries in order to explore possibilities for bi-regional cooperation.
t. The establishment of bilateral social security agreements between individual CELAC
countries and EU Member States wishing to do so, respecting national legislations and
existing bilateral and/or multilateral social security agreements between CELAC-EU States,
such as the Ibero-American Social Security Convention.
u. The establishment of a “CELAC-EU roadmap on migration” with specific joint actions
while ensuring the full respect of the human rights of all migrants, including of
unaccompanied minors.
It must be underlined that, for the first time, a distinction is made between regular and irregular
migrations (and therefore their management). Regarding problems of human trafficking, there is a
special mention to the cases of unaccompanied minors. The plan also agrees to promote regular
exchange of information on policies and legislation and to jointly elaborate a CELAC-EU statistical
review on migration and a “Road Map on migration”. Another novelty included the will to explore
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possibilities for the establishment of bilateral social security agreements between individual CELAC
countries and EU Member States wishing to do so.

6.2.2 Specific projects underpinning EU – CELAC relations in the social dimension
The social dimension of EU – CELAC relations has been developed by EU’s action defined and
implemented in the framework of its development cooperation (and other) policies. They are studied
in depth in other Deliverables of the project, mainly Deliverables 4.1, 4.2 and 4.3.
The only mechanism of a bi-regional nature (i.e. like the JIRI) is the European Union – Latin America
and the Caribbean Structured and Comprehensive Bi-regional Dialogue on Migration.
According to DG DEVCO of the European Commission:
“The priorities and instruments of the EU's external migration policy were first defined in 2005
by the Global Approach to Migration and Mobility (GAMM). Regional, sub-regional and
bilateral migration dialogues are key tools for implementing the GAMM. In June 2009, the EULAC Structured and Comprehensive Dialogue on Migration was launched (after) the Vth EU –
LAC Lima Summit in 2008 with the objective of identifying common challenges and areas for
mutual cooperation as well as building a stronger evidence base for EU-LAC migration in order
to better understand its realities, based on the principles of shared responsibility, strengthened
commitment and willingness to discuss migration issues.
The VI EU-LAC Summit in May 2010 saw EU-LAC Heads of State and Government undertake
further commitments and adopt specific initiatives in the area of migration. In particular,
Chapter 4 of the Madrid Action Plan (2010-2012) aspires to facilitate the exchange of
information on migration flows, as well as to strengthen policies aimed at linking migration
and development, amongst others through a 'Targeted Project' dedicated to strengthening
the EU-LAC dialogue and cooperation in this field. Adopted at the EU-CELAC Summit in January
2013, the Santiago Declaration recalled the commitments undertaken at the Lima and Madrid
summits, expressing continued support to strengthening the EU-CELAC Dialogue on Migration.
The IX High Level Meeting of the Structured and Comprehensive EU-CELAC Dialogue on
Migration held in Brussels on 13 November 2014 reiterated the importance of addressing
migration-related issues for both regions.
The implementation period started in January 2011 for an initial duration of 48 months. The
operational phase has been extended by six months and will end in July 2015. The programme
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is entirely financed by the EU with a total budget of €3 million. It is implemented jointly by IOM
(International Organization for Migration) in partnership with FIIAPP (Fundación Internacional
y para Iberoamérica de Administración y Políticas Públicas).
The project consists of the following three components:
-

Strengthening data collection on migration, in order to promote better knowledge
of migration flows via collecting, processing and exchange of data for countries with
significant migration towards the EU, including training and capacity building of
national administrations to produce and update data and analyses (led by IOM);

-

Building capacity for promoting sound migration management through the
implementation of reintegration policies for migrants wishing to return to their
communities of origin (led by FIIAPP);

-

Promoting productive investment of remittances by enhancing capacities of the
recipient communities to make best use of these monetary flows, and by involving
diaspora organisations in local development strategies (jointly led by both
organisations).

The project has trained over 350 civil servants representing 150 institutions and covering 30
countries in the CELAC and EU region through workshops, training courses and internships for
civil servants from CELAC and the EU. As part of the programme, several migratory profiles,
studies, analyses, handbooks and a manual were created.
In Guatemala, Mexico, Peru, Dominican Republic and Uruguay, institutional mechanisms were
developed to facilitate (re)integration to the labour market of migrants through the five Pilot
Projects; and in Bolivia, Brazil, Colombia, Haiti and OECS, 6 Public-Private and Civil Society
Partnerships were formed for maximizing the use of remittances as a development tool.
Public administrations in Peru, Bolivia and Ecuador were offered technical support on capacity
to manage migration data. Among the results of the programme is also the creation of a
technical theoretical framework to build alliances to strengthen impact of remittances,
synergies between Migrations Profiles and increased transparency on national migration data
(Nicaragua, Ecuador, Jamaica), and fostering collaboration between public administrations
from CELAC countries leading to good practices sharing on labour migration.”
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Since the Dialogue was launched in 2009, a series of meetings took place until the end of 2016:251
November 8-9, 2016, Santiago de Chile, X High-Level Meeting of EU-CELAC Structured and
Comprehensive Bi-regional Dialogue on Migration.

June 22, 2015, Brussels, Technical Seminar “EU-CELAC Migration: Perspectives and
Opportunities” .

November 13-14, 2013, Brussels, 9th EU-CELAC High Level Meeting of the Structured and
Comprehensive Dialogue on Migration.

November 26-27, 2013, Brussels, Belgium, 8th EU-CELAC high Level meeting on Migration
(theme: policies for the protection and integration of migrants as well as the fight against all
forms of discrimination, racism and xenophobia).

November 28, 2012, VII High Level Meeting (theme: trafficking of human beings and migrant
smuggling).

May 25, 2012, 6th High Level Meeting (theme: migration and economic growth).

May 24-25, 2011, Brussels, Belgium, 5th High Level Meeting (theme: regular migration).

December 17, 2010, 4th High Level Meeting (theme: irregular Migration)
March 15-16, 2010, Madrid, Spain, 3rd High Level Meeting “Families, Vulnerable Groups and
Migration”.

February 17-18, 2010, Madrid, Spain, 2nd High Level Meeting “Education, Health and
Migration”.

September 25, 2009, Brussels, Belgium, 1st High Level Meeting “Synergies between Migration
and Development”.

251

See

https://www.iom.int/european-union-latin-america-and-caribbean-structured-and-comprehensive-bi-

regional-dialogue.
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6.3 CULTURAL DIMENSION
The EU – LAC/CELAC Summit Declarations have approached culture in two different ways.
On one hand, the cultural dimension is posited as a legitimizing element of the strategic partnership.
Thus, appealing to "a deep cultural heritage that unites us in the richness and diversity of our
respective cultural expressions" in Point 1 of 1999 Declaration of Rio de Janeiro creates the possibility
of promoting a Strategic bi-regional partnership.
On the other hand, the cultural dimension appears already associated with cultural public policy
understood as "government actions in the sociocultural space" (Nivón Bolan: 2013; 24). The 1999
Declaration of Rio de Janeiro establishes the cultural sphere as one of the strategic spaces for the biregional relationship. More specifically, a couple of areas of bi-regional convergence manifests can be
identified.
The preservation of cultural heritage is one of the themes alluded to in the early summits.
Consequently, it is agreed to promote cooperation in the "recovery, preservation, diffusion and
expansion of cultural heritages" according to impulse the "recovery, preservation and better
knowledge of our vast cultural heritages" (Earth Summit 1999).
Another line of action outlined refers to coordinated support for the promotion of cultural diversity
and pluralism not only at the bi-regional level but within global multilateral spaces. By the references
to multilateralism, UNESCO stands as a space of constant reference in Summit´s declarations. The
2002 Madrid Declaration cites the Declaration on Cultural Diversity adopted at the 31st Session of the
General Conference of UNESCO in November 2001, associated with the respect and dissemination of
cultural diversity and pluralism. At the Guadalajara Summit, the ongoing negotiations on a Convention
on Cultural Diversity in UNESCO were supported and, lately, its ratification and implementation has
been highly recommended at the 2006 Declaration of Vienna. Also, in that declaration, the
commitment to enlarging EU-LAC cooperation in UNESCO was stated.
Third, the incentive to promote the exchange between different actors of the cultural sector as a
fundamental mechanism for strengthening cultural diversity as well as social development is
recognized. For example, the 2004 Declaration of Guadalajara highlights “We will reinforce the link
between culture and development. We recognize the insoluble link between development, culture,
science, and technology. We agree to promote, on a bi regional basis cultural dialogue in sectors which
reflect cultural identity, as well as cultural linguistic diversity, and which benefit human development,
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as a contribution to sustainable development, stability and peace.” There is a shown emphasis on
exchanges in the area of education, science, and technology as well as in regard to cultural industries.
At the same time, it is interesting to highlight two issues: the exchange between the different actors
in the cultural field is set out in close relationship with social development, and the promotion of
greater exchange and cooperation in the area of cultural industries, with special mention of
audiovisual- sector, is mentioned as an identified pillar of economic cooperation. It is as a result of the
2004 Guadalajara Summit that the commitment of exploring “means to enhance EU – LAC cooperation
and interaction” in the cultural industries area is achieved. This aim was reinforced in 2006
Declaration of Vienna in which agreement to find means to enhance both EULAC and intra LAC
cooperation and the exchange of expertise and good practices in the area of cultural activities and
cultural industries was reached.
While in the 2002 Declaration of Madrid, a fourth line of action is outlined that aims at recognizing
the importance of traditional knowledge of indigenous communities, this line of action will neither be
mentioned nor deepened on future summits.
Finally, as bicentenary celebrations of independence were approaching, an agreement on their joint
commemoration was reached at Vienna Declaration in order to promote closer ties between EU LAC
peoples.
The second phase of the bi-regional dialogue launched in 2013 has had two meetings so far: the I
CELAC-EU / VII LAC EU 2013 Summit held in Santiago de Chile and the II CELAC-EU Summit of Brussels
in 2015. However, none of the EU-CELAC Summit´s statements so far furthered the previously
mentioned convergence in cultural issues. Nor did the policies in the area of culture in the action plan
of Madrid 2010-2012, nor in the new chapters added to the Action Plan in 2013 Summit of Santiago
de Chile make a significant contribution.
Nevertheless, a more detailed convergence was reached in education, science, and technology, which
are areas close to culture. Also, increasing attention towards Information Society and Information and
Communication Technologies (ICTs) can be observed. Bi-regional commitments in these areas point
to the liberalization of state barriers to bridge the digital divide so as to guarantee the participation of
citizens in the formulation, implementation, and monitoring of public policies. Information Society
and ICTs are also recognized as means to promote peace, welfare, human development, knowledge,
social integration, and economic growth. In consequence, the 2015 Brussels Summit agreed to take
efforts in order to ensure Internet governance. Surprisingly, cultural industries, cultural exchanges,
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and diversity are not mentioned when the Summit´s declarations refers to Information Society and
ICTs.
Careful reading of the summit’s declarations indicates that Information Society and ICTs appear to be
more attached to normative aspects regarding both the logic of economics and the discourse of
politics transparency while the cultural dimension is not specifically discussed.

7 FINAL COMMENT ON EU-CELAC RELATIONS
7.1 THE MAINSTREAM INTERPRETATION
Mainstream literature tends to identify a “relationship fatigue” between the EU and LAC, affecting, in
particular, EU – CELAC institutionalized relations. A survey conducted by Latinobarómetro is often
mentioned showing that favourable Latin American opinion towards the EU fell from 66% in 2011 to
47% in 2013252.
The deterioration of EU-LAC relations is attributed to different factors: change in the global power
system that influences the balancing out of bi regional relations; transformations experienced within
European and Latin American regionalism; deterioration in the EU’s international identity as a
normative power and model for integration and social cohesion (Sanahuja, 2015); political and
ideological changes in LAC countries that have led to changes in regional alliances and to strengthen
South-South cooperation.
Some specific processes are also mentioned:
-

Stagnation in the “traditional” regional integration schemes in Latin America and the
Caribbean like MERCOSUR, CAN and SICA.

-

The rise of integration schemes oriented towards Asia, such as the Pacific Alliance (APEC)
and the negotiation of the Trans Pacific Partnership.

252

However, it is worth to notice that the lack of knowledge regarding the EU among the citizens in Latin America

and the Caribbean remains high.
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A more fragmented LAC region with diverse alliances among states that support varying
views of economic development and regionalism: the Asia Pacific Alliance exhibiting a
liberal vision on one hand; ALBA-TCP countries that promote a central role of the State in
development polices and the promotion of domestic markets on the other hand;

-

Diverse economic relations orientations: Central American and Caribbean countries,
together with Mexico, have a greater economic connection with the United States,
whereas South America is characterized by an increased export orientation towards Asia,
focused on raw materials” (Sanahuja, Tezanos, Kern y Perrota, 2015:17);

-

A profound internal crisis in the EU and certain diversification of Member States’ interest
through successive enlargements, as well as a stronger pressure for action from its
neighbour regions and states, thus strengthening its foreign policy towards Eastern
Europe, Middle East, and the Mediterranean;

-

A gradual, but deep shift of the asymmetries between both regions, in a scenario where
Latin America, and to less extent the Caribbean, have significantly reduced the public
debt, unemployment, and fiscal deficits, as well as increased its GDP;

-

A change in trade relations since the 90´s -where the EU accounted for 25% of Latin
American trade, which has now reduced to only 14% in 2013-. China has particularly
emerged as a strong trade and investment partner throughout the CELAC region,
multiplying its trade with the region 22 times fold from 2000 to 2013 and enjoying a special
relationship with Brazil, Argentina, Venezuela, Jamaica, and Ecuador in terms of
investment in infrastructure and natural resources. Indicating the momentum, the first
CELAC-China Summit was held in Beijing in January 2015. The region has also noted the
increasing presence of China, which appears as an interesting partner due to its status as
“third” actor independent from the US and the EU as traditional partners of the region.

Some central characteristics of EU-CELAC current relations are also highlighted. First, the EU and LAC
face different political, economic, and social situations. Asymmetries between both regions persist
and influence the main cooperation dimensions: social, cultural, and scientific.
Second, the bi-regional frame responds mainly to the Union’s preference for inter-regionalism and
regional dialogues. However, the evolution of regional integration in Latin America and the Caribbean,
and the European economic crisis has permitted a significant shift from the interregional paradigm
driven by the Commission and a particular Spanish interest, to a new bilateral paradigm that coexists,
at EU level, with the bi-regional scheme. The main components of this new paradigm feature Brazil
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and its Strategic Partnership with the EU, which is seen as a result of the stagnated EU-Mercosur
negotiations, the Strategic Partnership EU-Mexico, as well as the new leading role of Germany and the
decline of Spain and France.
Third, the EU-CELAC bi-regional relation is highly dependent on European policies and instruments
towards the region. In consequence, the agenda tends to be restricted by the European interest, as it
is clear in the Agenda for Change. In addition, in the area of developmental cooperation CELAC has no
single unique strategy, but two different approaches: one for Latin America and other for the
Caribbean. The relations of Caribbean states with European countries are long standing and, in many
cases, the shared history has nourished a vivid bilateral relationship, which is institutionalized at an
EU level in the successive “EU–ACP agreements” and its related to specific Trade agreements. At the
regional level, the policies and activities of EU with the Caribbean are a complex mix of overlapping
but distinct programs and different approaches. This mixed approach makes the Caribbean part of
both the ACP countries and the LAC region, which constitute a very different overlapping political and
instrumental framework.
Fourth, European development policies and instruments face important changes that have occurred
in the international cooperation system for development. One is the emergence of new donors like
China that widen the scope of resources available. Moreover, South-South Cooperation found a new
impetus in the region. Here it is necessary to understand SSC in LAC as a political concept which fulfils
two functions at the same time. It strengthens bonds within a regional space in which states also
pursue national political goals (Sanahuja, Tezanos, Kern y Perrota, 2015). Therefore, EU development
policy faces a more contested region that demands shared perspectives and instruments. Finally, both
regions have to deal with a wider global sustainable development agenda that demands high level of
coordination among different policies and a broad scope of resources.
Fifth, bi-regional dialogue continues to be mainly intergovernmental despite civil society forums
convening on a regular basis. There has been little participation in this dialogue from non-central
governments, non-governmental agents, and civil society (Sanahuja, 2015). At the same time, “there
is an on-going bi-regional dialogue among civil society, academic institutions, and business sectors,
the likes of which does not exist in any other inter-regional association, and a parliamentary dialogue
institutionalized by the Eurolat Assembly, founded in 2006” (Sanahuja, 2015). Adequate participation
of civil society organizations could contribute to democracy and strengthen the initiatives agreed in
the main areas of bi-regional cooperation.
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As Sanahuja (2015) suggests, these developments have emphasized the importance of enhancing a
policy matrix towards the different CELAC regions and states, combining both bi-regional and bilateral
cooperation schemes across a wide array of topics. Hence, the development of a new strategic
framework is needed, based on existing common interests and an appraisal of shared visions between
both regions.

7.2 COMPLETING THE MAINSTREAM INTERPRETATION WITH TWO ADDITIONAL COMMENTS
EULAC Focus narrative on EU – LAC relations is very different from mainstream interpretation. This
will be discussed in the next chapter. In this one, concerning specifically EU – CELAC relations, two
additional comments suffice.
First, CELAC’s failure seems to prove that the EU will not find a LAC overall institutional counterpart.
CELAC’s failure can be treated as a sort of “permanent failure”. Therefore, it is clear that the EU, if it
wants to set-up some more or less permanent bi-regional structure, must provide itself the means for
it. The analysis in the previous sections of the chapter shows that, at least in some thematic areas, EU
projects like ALCUE-NET are very useful in this respect. This issue, like the strategy of clustering
projects in order to reach the same goal, will be discussed in Deliverable 6.4. Now, we must simply
point to their past, very positive, role in EU – CELAC institutional setting.
Secondly, one existing practice must be underlined, and criticized, because it is extremely meaningful
and, quite surprisingly, it is not mentioned in the review of literature carried out by EULAC Focus. The
only official version of EU – CELAC Summit Declarations is the English one. Versions in Spanish, for
example, are only “courtoisie” versions. It is quite obvious that, if taken really seriously, the
declarations should have, at least, five equally authentic and official versions in the five EU official
languages that are also official languages in some LAC country, i.e. Spanish, Portuguese, English,
French and Dutch. Not doing so cannot be explained by practical reasons (knowing the enormous
capacity of the linguistic services of the EU Councils and the fact that these declarations are mostly
written in advance): it simply demonstrates carelessness (on both sides and even more on the LAC
side).
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CHAPTER 4.2 TWO NARRATIVES ON EU-LAC RELATIONS
As pointed out in the Introduction, EULAC Focus has applied to itself the recommendation of
“clustering” EU projects on EU – LAC relations. Therefore, its vision of EU – LAC relations has been
built on the foundations of two EU-funded research projects, OBREAL and ATLANTIC FUTURE, and has
taken into account the work developed in the framework of an institution mainly founded by the EU,
the EULAC Foundation, as well as some research funded by the European Commission on LA
integration, mainly on MERCOSUR.
Two main narratives on EU – LAC relations appear in these projects.

1 THE MAINSTREAM NARRATIVE
The mainstream narrative has two main features. First, it takes at face value the language of Summits
and websites of institutions involved in their organization253: EU -LAC relations are looked at as a “Biregional Strategic Partnership” with ambitious goals in all sort of thematic areas (goals and areas
appearing in the Action Plans of the Summits). Second, it analyses EU – LAC bi-regional relations in
terms of the different versions of the concept “regionalism” as they appear in the literature.
When the analysis has to come to conclusions, and to the inescapable criticism to the scarcity of
concrete outcomes with some significant impact in the framework of EU – LAC relations, this is
presented as a failure, or series of failures, of the Bi-regional Strategic Partnership, for which some
explanation has to be found.
This was also the original EULAC Focus narrative: the proposal selected by the European Commission
and the presentation of the project in its website follow this approach.254

253

See, for example: https://eeas.europa.eu/regions/latin-america-caribbean/331/latin-america-and-caribbean_en

or http://www.eeas.europa.eu/archives/docs/lac/docs/2012_eu-celac_leaflet_es.pdf.
254

EU-LAC Focus. Brief overview of EU-LAC (CELAC) relations since 1990. EU-LAC. Retrieved from

http://eulac-focus.net/about-eu-lac/.
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We’ll offer two main examples of the narrative.

1.1 THE WORK IN THE FRAMEWORK OF THE EULAC FOUNDATION UNTIL 2015
The first is the work developed in the framework of the EULAC Foundation in its first period until 2015.
In 2015, the Foundation publishes “The EU and CELAC: Reinvigorating a Strategic Partnership” 255, a
study whose title is self-explanatory: There is a Strategic Partnership, but it needs reinvigorating. The
document evolves from a first version revised and discussed in the reflection fora convened by
the EU-LAC Foundation (Brussels, San José Costa Rica, Hamburg and Paris) from April to June 2014,
and a high representatives’ seminar with members from both regions held in November 2014
in San José, Costa Rica.
In the foreword, the Executive Director of the Foundation at the time, Ambassador Valdez states:
“In 1999, Latin America, the Caribbean and the European Union ventured into what was
qualified as a “strategic bi-regional partnership”. It was an ambitious project that aimed
to establish a large free trade zone between the two regions through association agreements
between the different sub-regional groups, represented on one side by Latin America and
the Caribbean, and the European Union on the other as counterpart.
However, the proposed strategic partnership did not exhaust its objectives in the realm of trade.
Its purpose was to build a sustainable socio-economic model that would guarantee
the elimination of poverty and the development of the two regions through evermore
fluid dialogue and cooperation. The intensification of trade relations was framed within
these parameters, which were the manifestation of the belief that joint action and
commitment together were offered an added value when it came to addressing the
issues on the bi-regional and global agenda”.
And in the main text, the “Four decades of institutionalized relations” are presented as follows by the
author, professor J.A. Sanahuja:
“It has been 30 years since the first San José dialogue was organized between the then
European Community, Central America and the Latin American countries that made up the
Grupos de Contadora y de Apoyo (Contadora Support Group). Since then, bi-regional
255

EU-LAC Foundation. The EU and CELAC: Reinvigorating a Strategic Partnership. José Antonio Sanahuja.

Retrieved from https://eulacfoundation.org/en/system/files/Published_versionEN.pdf.
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relations between the European Union (EU) and Latin America and the Caribbean have
agreed on their objectives towards peace, democracy, the presence of human rights and the
rule of law, sustainable development, social cohesion, the fight against poverty and the
strengthening of multilateralism, in line with the shared values and interests between the
regions. Both regions have also been able to adapt to change. The 80s was the time of
“peace and democracy”; the 90s the time for “the consolidation of democracy” and a
push for “regional integration”. In the 90s, new economic interests associated with the
increase in trade and investment in the post-cold war period was incorporated. During
this period, the new Latin American regionalism and the Common Foreign and Security
Policy (CFSP) of the EU allowed for the creation of an inter-regional strategy based
on three tenets: high-level political dialogue through bi-regional summits that began
in 1999, a broader and more diversified development cooperation, and, above all,
proposals for the creation of a network that featured bilateral or inter-regional
Association Agreements that spanned the entire Latin America and the Caribbean region.
The results of this strategy have been notable. Both regions maintain a healthy political
dialogue without equal in relation to the other regions, which in turn diversifies its foreign
affairs, contributes to the reconciliation of their position vis-à-vis international fora, and
consolidates the role of both regions as global actors. There is an on-going bi-regional
dialogue among civil society, academic institutions and business sectors, the likes of which
does not exist in any other inter-regional association, and a parliamentary dialogue
institutionalised by the Eurolat Assembly, founded in 2006. Association Agreements
were signed by the EU and Mexico (2000), Chile (2002) and Central America (2010), as
well as various free trade agreements signed with Peru and Colombia (2010). In past years,
negotiations for the EU-Mercosur Agreement have resumed; the tenets of an agreement
between the EU and Ecuador are being discussed since 2013; and talks between the EU and
Cuba began in early 2014”.

1.2 ATLANTIC FUTURE
ATLANTIC FUTURE was an ambitious EU-funded 7th Framework Programme Research project aimed at
studying and producing policy-oriented results in the area of transatlantic relations (EU, Africa and all
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the Americas – Western Hemisphere-). It lasted from January 2013 to December 2015 and certainly
represented the state-of-the art in this field of study256.
The main output of the project from the EULAC Focus perspective is the paper by Anna Ayuso and
Gian Luca Gardini on “EU-Latin America and Caribbean Inter-regional relations: complexity and
change257”. It analyses the evolution of the bi-regional EU – LAC relations as follows:
“Relations between Europe and LAC have a long and deep-seated history. Latin America was
colonized primarily by Spain and Portugal, and events that took place in Europe, such as the
Napoleonic wars, were at the root of Latin American independence in the early nineteenth
century. Up until the end of the First World War the wealth of many LAC countries, for
example Argentina, was dependent upon commercial ties with European powers, particularly
Great Britain (Brown, 2008). Following the Second World War and with the onset of the Cold
War, European former colonial powers lost their status as world powers and relations
with Latin American were put on the back burner.
The establishment of the European Economic Community in 1957 did little to reverse this
trend, and LAC increasingly became a side-line in EU international affairs. However, when
Spain and Portugal joined the EU in 1986, interregional relations took on a new verve, with
European political and economic presence reaching new heights. LAC did not become a
priority area for the EU; quite the contrary in fact. Nonetheless, in its quest for a global player
status the EU has adopted a rather active and dynamic position regarding LAC (Gardini, 2012).
The process of democratic transition in the region experienced during the 1980s and 1990s
fuelled the re-launch of the LAC integration projects and led to a process of subregionalization of the relationship of the European Community institutions with LAC. This
started with the creation of the San José dialogue between the European Community (EC)
and Central America in 1984 in support to the Regional Peace Process and was intensified
from 1987 with the dialogue between the EC and the Rio Group that was institutionalized
256

See the website of Atlantic Future: http://www.atlanticfuture.eu.
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See Ayuso A. and Gardini G-L. http://www.atlanticfuture.eu/contents/view/interregionalism-in-the-atlantic;
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http://www.atlanticfuture.eu/contents/view/published-the-atlantic-future-monograph; as well as the studies by
Malamud A. and Gardini G-L. http://www.atlanticfuture.eu/contents/view/interregionalism-in-the-atlantic and
Gratius S. http://www.atlanticfuture.eu/contents/view/eu-lac-relations-trends-and-scenarios.
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in 1990. In t h e subsequent decade the first agreements between the EEC and LAC regional
organizations were formalized, first with the Andean Group in 1983 and then with the CACM
in 1985. These are first examples of traditional interregionalism that is formal regional
organization to formal regional organization.
With the second regionalist wave and the "open regionalism” initiatives in LAC the EU support
for regional integration processes became one of the pillars of the bi-regional relationship.
This included a preference for bargaining collectively with existing bodies and the
development of sub-regional cooperation strategies with those blocks. The strategic
partnership launched in 1999 by the Heads of State and Government of LAC and the EU aimed
at consolidating a space for political cooperation and inter-regional cooperation
complemented by the gradual establishment of a Euro-Latin American free trade area. Europe
tried to distance from a purely commercial approach and promote a regulatory role
incorporating three dimensions: political, through multilevel dialogues; economic, including
trade and investment; and development cooperation, incorporating social policies. The
political dialogue institutionalised in the EU-LAC Summits and the EU-Rio Group Summits are
examples of transregionalism, bringing together a formal regional organization (the EU) and
a quite loose group of states from one region (LAC countries acting individually).
The strategic partnership between EU and LAC was developed not only as a top-down process
lead by governmental agencies but integrates multiple consultation mechanisms and
frameworks that incorporate relations between social partners and parliamentarians and a
large number of actors forming a multilevel relationship. The existence of such dense social
network is a specific quality pattern of the EU dialogue with LAC. Another particularity of EULAC cooperation is the horizontality through the so-called decentralized cooperation
programs that put into direct contact institutions and actors of both regions.
In terms of development cooperation, the 21st century accelerated changes that have
altered the relationship between the developing world and the traditional powers. The
incorporation of heterogeneous actors, new instruments and forms of cooperation, new
standards of quality and greater accountability in relation to the results of political
action have all brought in significant innovation. Changes have also concerned the agenda
after the end of the cycle of the Millennium Development Goals (MDGs). Participatory
processes of regional, national and thematic scope of the post-2015 agenda have affected
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the meaning of mutual responsibility and the role of the traditional Official Development
Assistance. New approaches to cooperation seem to distinguish emerging powers and middleincome countries, as well as various forms of South-South and triangular cooperation that
have been proliferating in LAC with Brazilian leadership (Ayllon, Ojeda and Surasky, 2014).
The EU-CELAC relationship can no longer be conceived as a strictly North-South link as in the
past. This is not only because of the emergence of Latin American powers, but also because
many of the new EU member states have similar per capita income levels to those of some
LAC countries and cannot be considered traditional donors (Ayuso and Villar, 2014)”.
The paper ends with the following set of conclusions:
“The first thread of this paper addressed complexity and change in Latin American
regionalisms. Two conclusions can be drawn. Firstly, Latin American regionalisms reflect the
variety of interests and visions present in the region as well as a constantly evolving concept
of regionalism and regional development. The different regional projects available are not only
the result of the currently fragmented and multifaceted political and economic regional
scenario but also the product of different epochs, reflecting different values and development
strategies. Such a variety can coexist because of the significant gap between rhetorical
commitments and practical implementation. The lack of depth in regional integration is also
due to a lack of leadership, or in fact to an excess in leadership offer but a deficit in political
and economic will to assume the costs of effective leadership.
Secondly, incentives and constrains to Latin American and Caribbean regionalism are of a
varied nature. Political factors play a more prominent role than economic factors. Both elite
and the population display high levels of support of the idea of integration but the will to have
one’s hands tight by regional commitments and common rules has been quite low so far. On
the economic front, structural constrains limit the depth of Latin American regionalism(s). The
region trades more extra-regionally than intraregionally thus limiting economic incentives to
deep cooperation. Often in the past LAC regionalisms have been of a defensive nature against
external influences rather than a positive policy to develop regional links and productive chains.
Also, the real demand of integration by Latin American civil society is overall quite low and so
is the real electoral debate about regional integration.
The second thread of the paper concerns dynamics of EU-LAC interregional relations. Four
points can be made. Firstly, Inter-regional dynamics with the European Union reflect the
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complexities and fragmentation of LAC regionalism. The EU had to establish several subregional mechanisms of political dialogue and economic relations due to the variety of subregional integration schemes in Latin America and the Caribbean. Historically the interregional dynamics have been propelled by the EU and have reflected essentially its priority and
vision, including incentives and concrete policy in favour of the deepening of regional
integration. Interestingly, and following European priorities and needs, civil society has been
more directly involved in EU-LAC interregional mechanisms than in LAC regionalism. With the
creation of CELAC, Latin America and the Caribbean are bound to play a more proactive role,
especially in terms of agenda setting, in inter-regional relations with Europe.
Secondly, in theoretical terms, EU-LAC interregionalism fit Hänggi´s model in all its dimensions:
pure interregionalism, transregionalism and hybrid interregionalism. Furthermore, this can be
observed at the three levels of relations that the EU offers to LAC countries: political dialogue,
trade, and cooperation. At the level of political dialogue, EU relations with MERCOSUR, SICA
and CARICOM are examples of pure interregionalism; EU-LAC Summits before CELAC and EURio Group Summits are examples of trasregionalism, where LAC countries acted individually
within a regional loose framework vis-à-vis a regional organization, the EU; the EU strategic
partnerships with Mexico and Brazil provide examples of hybrid interregionalism. At the trade
level, bi-regional agreements with SICA and CARIFORUM and negotiations with MERCOSUR
are examples of regional organization to regional organization relations, which is pure
interregionalism; FTA agreements with CAN members Colombia, Peru and Ecuador are
examples of transregionalism; bilateral agreements EU-Chile and EUMexico are hybrid cases.
At the level of development cooperation, the EU-Central America regional plan is a form of
pure interregionalism while EU bilateral country 19 programs with less developed countries
are cases of hybrid regionalism; the transregional form is more problematic at this level and
paves the way to a broader discussion about CELAC.
Thirdly, the case of CELAC falls between pure interregionalism, transregionalism and possibly
new forms of interregionalism. On the one hand, CELAC is an attempt to give Latin America a
unitary voice in its relations with global partners, not only the EU but also China and others in
the near future. In this sense, the EU-CELAC Summit may be seen as a case of regional
organization to regional organization relations, or pure interregionalism. On the other hand
however, practice reveals that CELAC has no juridical personality and no real institutional
structure, such as a secretariat, and the body speaking on behalf of the members with a single
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voice, the pro-tempore presidency, has no power to commit the member states or the
organization as such. In this sense, EU-CELAC relations can be understood as a case of
transregionalism, where a regional organization, the EU, deals with a group of states acting
individually, although with some degree of coordination. Or, alternatively, EU-CELAC summits
can be seen as a new form of interregionalism that reflects the evolution and peculiarities of
LAC regional processes, removing an EU-centric vision of regionalism and interregionalism, and
opening space to new varieties emerging as results of developments and concepts in regions
other than Europe.
Fourthly, the summitry dimension is an inescapable element of EU-LAC interregionalism.
Theoretically, the processes of regionalization and globalization, limiting the control of nation
states on their own policy choices encourage states to engage in interregional cooperation.
Also, rhetorical commitments produce actual effects. So, political support for interregionalism,
as expressed in final declarations and political statements, reinforces and propels the
interregional mechanisms. Perhaps more convincingly, the multi-bilateralism approach (Hill
and Smith 2011: 401; Le Gloannec 2004) suggests that interregional summits actually provide
convenient venues to take forward bilateral affairs and agendas. In addition to theoretical
explanations, there are very practical and pragmatic reasons for the resilience and flourishing
of interregional summits. Firstly, they provide a forum for discussion and political direction in
interregional relations. Secondly, with the increase and diversification of regional
organizations and aggregations, interregionalism is a logical step to connect new regional
actors, powers and agendas. Thirdly, in spite of constant complains at exclusion, civil society
demand for and participation in interregional summits legitimizes their existence and
continuation.
Overall, the rhetoric of shared values and principles underpinning EU-LAC interregional
relations, and more broadly cross-Atlantic relations, collides with a reality full of nuances, in
which both regions seek to enhance their place in the world. The relative decline of the EU and
rise of LAC, and the periphery overall, in the international system, may have a significant
impact to shape the future of the Atlantic. On the one hand, they will determine a new balance
of power, including agenda setting power and the ability to spread values, across the four
shores of the Atlantic. On the other hand, these shifts will affect mechanisms of interregional
relations too across the Atlantic. With specific reference to EU-LAC interregionalism, ‘over the
years, the two sides have progressively built up a broad-based relationship of equals’. (EEAS,
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2014). This statement suggests that the goal of an equal partnership has been an incremental
process. The goal now seems to be within reach”.

2 AN ALTERNATIVE (MORE REALISTIC?) NARRATIVE
There is an alternative narrative that, most often, is simply not discussed at all by mainstream
literature in spite of the fact that it was developed in the framework of the only EU-funded project
exclusively dedicated to the “observation” of EU – Latin American relations: the Observatory of EU
– LA Relations – OBREAL (December 2004 – December 2007)258. It seems much more in conformity
with the facts and definitively provides a much better background for EULAC Focus’ objectives, in
particular because it explicitly anticipates EULAC Focus’ main diagnosis and approach: a lack of
focus in EU – LAC relations that requires being addressed and corrected as an absolute priority.
Therefore, applying the criterion established in the Introduction (that of clustering EU – funded
projects), I’ll summarize it in this chapter and will use and complete it in the next one. In terms of
this alternative narrative, the unsatisfactory present state of EU – LAC relations should not be
considered as a failure of a strategy but, rather, as the logical and predictable outcome of a nonexistent strategy or, at most, of a strategy by default (a view that has also been discussed previously
in the chapter on the evolution of EU integration).
In full agreement with the approach followed in this study, OBREAL’s narrative begins with a
consideration of the specificities of the European Union as an actor in international relations. I’ll
stick to the language of OBREAL 2005, previous, therefore, to the entry into force of the Treaty of
Lisbon in November 2009 and the resulting merger of the EU and the EC, with simply some minor
adaptations.
The European Union as an actor in international relations
“La Unión Europea (UE) es un animal político único en la historia y engendra un sistema de
relaciones exteriores también sin equivalente. Como en muchas ocasiones se piensa y se
discute, equivocadamente, dicho sistema como si fuera el de un Estado (o el de un Estado en

258

OBREAL, 2005.
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gestación), conviene comenzar este trabajo con algunas nociones introductorias muy
elementales.
¿Qué son las “relaciones exteriores de la UE”? Nociones introductorias
Si preguntamos a una persona con responsabilidades en el seno de un Ministerio de Comercio
de un país latinoamericano (o de cualquier otro país tercero) “¿cuál es la política de la UE que
más incide en las relaciones UE – AL?’”, es muy posible que no nos hable de lo que la Unión
hace fuera de sus fronteras sino dentro de ellas: la protección exagerada a su producción
agrícola y las restricciones a las exportaciones de dicho país tercero. Y si queremos discutir esta
política, debemos introducir en el razonamiento tanto las reglas internas aplicables en la UE
como su marco jurídico internacional (los acuerdos internacionales que imponen restricciones
a dichas reglas internas y que éstas deben respetar). Y al hablar de “reglas internas aplicables
en la UE” debemos comprender cuál es su contenido y si emanan de los Estados o de la
Comunidad Europea.
Este modesto recordatorio sirve para introducir cuatro distinciones básicas que son esenciales
como marco conceptual de todo análisis de las relaciones exteriores de la UE. Son distinciones
que tienen un alcance general y que, por tanto, no pueden ser ahora discutidas en detalle.
Basta con recordarlas:
-

Las dos funciones que tienen los Tratados constitutivos (atribuir competencias a la
Comunidad o a la Unión, por un lado, e imponer obligaciones a los Estados en aquellos
ámbitos donde siguen siendo competentes) y el distinto ámbito de aplicación de las
disposiciones de los Tratados en cada una de sus funciones (porque el ámbito
competencial de la Comunidad o de la Unión no se corresponde con el ámbito de
aplicación de las obligaciones impuestas por los Tratados a los Estados miembros). Así,
mientras los Estados miembro han perdido sus competencias a favor de la Comunidad en
materia de normativa aplicable al comercio internacional siguen teniéndola en materia
de fiscalidad, por ejemplo, si bien, al ejercerla, deben respetar las obligaciones impuestas
por los Tratados.

-

La distinción entre competencias exclusivas y no exclusivas de la Comunidad. En el ámbito
de las primeras (por ejemplo, en materia de normativa aplicable al comercio
internacional), si la Comunidad no actúa, nadie puede hacerlo. En cambio, en el ámbito
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de las segundas, por ejemplo en materia de cooperación al desarrollo o régimen de
inversiones extranjeras, si la Comunidad no actúa los Estados pueden seguir haciéndolo,
y en mucho casos pueden seguir haciéndolo incluso si la Comunidad actúa (con tal que
respeten la primacía del derecho comunitario).
-

La distinción entre el régimen aplicable a productos, empresas, capitales o trabajadores
de Estados miembros y a productos, empresas, capitales o trabajadores de Estados
terceros. Esta es una distinción esencial porque, en general y sobre todo en el ámbito
económico, las disposiciones de los Tratados (y del derecho derivado cuando la
Comunidad es competente) se refieren al primero pero no al segundo (se refieren, para
poner un ejemplo, a las reglas aplicables en España o Francia a Air France o Iberia pero
no a las reglas aplicables en Francia o España a Delta o United Airlines, empresas
americanas). Sólo en materia de comercio de mercancías el régimen comunitario se
proyecta desde el primer momento hacia el exterior (precisamente porque la Comunidad
es una Unión Aduanera).

-

La distinción entre competencias externas (para negociar y celebrar acuerdos
internacionales) y competencias internas (para producir normas internas) de la
Comunidad o la Unión. El “paralelismo” entre ambas que, grosso modo, definía la relación
entre ellas en el pasado se ha ya roto con las últimas reformas de los Tratados y dicha
ruptura se acentuará aún más si entra en vigor un nuevo Tratado: las competencias
externas de la Comunidad o de la Unión son ya y serán aún más amplias que las
competencias internas. Este hecho abre un abanico de posibilidades (y riesgos) nuevos
para las relaciones exteriores de la UE.

¿Qué ámbitos cubren las relaciones exteriores de la UE?

Los cuatro modi operandi de la Unión Europea en el contexto internacional
“Si analizamos lo que hay detrás de lo que muchos titulares de periódicos y discursos políticos
han denominado en los últimos años la "Unión Europea", descubriremos que lo que en realidad
existe es un conglomerado de 29 entidades: la Comunidad / Unión Europea y los veintiocho –
o quince, o menos, según las épocas- Estados miembros 259 . Este conglomerado tiene una
259

OBREAL 2005, said in a footnote: “Conviene precisar de entrada, para evitar malentendidos, que es del todo

falso que el Tratado de Maastricht transformara la Comunidad Europea en la Unión Europea. Unión Europea
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política única en aquellas áreas en las que la Comunidad tiene una competencia exclusiva (y
en consecuencia, los Estados han perdido la suya). En el resto de áreas, donde los Estados
miembro siguen siendo competentes, sigue habiendo, en principio, quince (or 27 or 28)
políticas nacionales (más o menos -o nada- coordinadas) y, quizá, una décimosexta (or 28th or
29th) política : la de la Comunidad / Unión (esto último es así especialmente en materia de
cooperación al desarrollo).
….

Si vamos más allá de esta primera aproximación, comprobamos que, de hecho, este
conglomerado de veintiséis entidades puede actuar de cuatro maneras diferentes en el
plano internacional. Veámoslo dando unos ejemplos:
(Modo 1) La Comunidad / Unión Europea puede actuar en solitario. Es la única que
puede actuar en materias cubiertas por su competencia exclusiva.
…

Cuando la Comunidad sólo tiene una competencia no exclusiva, también puede
actuar. Pero si no lo hace, los Estados pueden hacerlo y, en muchos casos,
incluso si la Comunidad actúa, los Estados pueden también seguir haciéndolo
(por ejemplo, en materia de cooperación al desarrollo).
…
(Modo 2) Los Estados miembro pueden actuar cada uno en nombre propio, fuera del
marco de la Unión Europea, en aquellas materias en las que son competentes.

…

(creada por dicho Tratado) y Comunidad Europea (sólo modificada por dicho Tratado y que por tanto sigue
existiendo tras su entrada en vigor) son dos entidades distintas que coexisten, y el Tratado de la Unión Europea y
el Tratado de la Comunidad Europea son dos Tratados distintos con numeraciones distintas y con lógicas distintas.
Será el Tratado estableciendo una Constitución para Europa el que fusionará Comunidad y Unión en una sola
entidad dotada de una sola personalidad jurídica.” As we already know it was, finally, the Treaty of Lisbon that
did the merger.
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(Modo 3) Los Estados miembro pueden actuar en común, dentro del marco de la Unión
Europea, en aquellas áreas donde son competentes. El ejemplo más importante de este
tipo de actuación ha sido y es el de las negociaciones con los países de Europa Central
y del Este para su integración en la Unión. Los sujetos de esta negociación han sido los
antiguos Estados miembro (la Unión siendo más bien el objeto, porque saldrá
modificada en las condiciones negociadas con los candidatos); han sido ellos los que
han firmado con los países candidatos las actas de adhesión y han sido sus
Parlamentos los que han aprobado la ratificación. Pero los Estados miembro negocian
en común, dentro del sistema institucional de la Unión, utilizando el Consejo para
definir las posiciones comunes de negociación y utilizando la Comisión como
negociadora260. También es un ejemplo muy importante de este modo de actuación la
gestión del FED (Fondo Europeo de Desarrollo) creado por el Convenio ACP.
Esta actuación en común en el marco de la Unión puede ser formalizada y sometida a
procedimientos predeterminados en el Tratado de la Unión Europea. Fue el enfoque
del Tratado de Maastricht al crear la PESC (política exterior y de seguridad común) y
la JAI (cooperación en materia de justicia y asuntos interiores). No obstante, en estas
áreas, la acción común de los Estados "como Unión" ha ido engendrando una
personalidad jurídica internacional de la Unión Europea261..
…
(Modo 4) La Comunidad/Unión y los Estados miembro pueden actuar cada uno en
ejercicio de las competencias que le son propias pero gestionándolas de manera
conjunta262. Un ejemplo importante de esta manera de actuar es el de los acuerdos en

260

Y Consejo, Comisión y Parlamento, en tanto que instituciones de la Unión, han intervenido también en el

complicado proceso de aprobación del resultado final de las negociaciones, antes de entrar en la fase decisiva de
ratificación de las actas de adhesión por los quince Estados miembro.
261
262

Finally explicitly recognized by the Treaty of Lisbon.
Muchos comentaristas usan a menudo la expresión “competencia compartida” para referirse a esta situación,

queriendo apuntar la idea de que, en estos casos, la competencia de la Comunidad abarca la totalidad de las
materias cubiertas por el acuerdo o la organización internacional (aunque, en algunas de ellas, los Estados
miembro siguen siendo competentes). Esta visión es incorrecta (o, al menos, no se corresponde con la del Tribunal
de Justicia de las Comunidades Europeas –TJCE-). Para el TJCE, la situación que estamos analizando es una en
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vigor entre la Comunidad y los Estados miembro con países terceros, desde los
acuerdos denominados "europeos" con los países de Europa Central y del Este hasta
el denominado "Convenio ACP" (Convenio de Cotonou en su última versión) con países
de África, el Caribe y el Pacífico. En este último, es la Comunidad la que se hace
responsable de los aspectos comerciales pero son los quince Estados miembro quienes
aportan las importantes contribuciones financieras (el FED, al que acabo de aludir); el
Convenio de Cotonou tiene, pues, por el lado europeo, dieciséis Partes (la Comunidad
y los quince Estados miembro) y ha estado sometido a dieciséis procedimientos de
aprobación y ratificación;
…
Pero la negociación de los acuerdos y su gestión ulterior son llevados a cabo de manera
conjunta e integrada por la Comunidad y los Estados miembro.
Es indudable que la existencia de estos cuatro modus operandi engendra dificultades tanto
desde el punto de vista interno (articulación coherente de todos ellos, especialmente difícil
cuando quienes los gestionan a menudo no comprenden la diferencia entre ellos) como desde
el punto de vista externo, por cuanto los países terceros no entienden "con quién se la juegan"
y no saben cuándo aparece o desaparece la Comunidad y desaparecen o reaparecen los
diferentes Estados miembro, cada uno con su política propia263.
Pero, en el futuro, incluso a muy largo plazo, estos cuatro modos de actuación seguirán
coexistiendo aunque el nuevo Tratado Constitucional fusiona la Comunidad y la Unión264.

la cual “la materia de un Acuerdo ... es(tá) comprendida en parte dentro de la competencia de la Comunidad y en
parte dentro de la de los Estados miembro” (Dictamen 1/94 de 15-XI-1994, párrafo 108).
263

A personal story illustrates this fact better than any bibliographical reference. During the period of negotiations

of the Association Agreement between “the EU and Central America” I implemented an EU-funded cooperation
project with the Central American SIECA giving technical assistance to the negotiating teams of all Central
America countries. I asked all of them a very simple question: With whom are you negotiating? I never, never,
got the right answer, which was very simple: “with the European Community and its Member States, represented
all of them in the negotiations by the European Commission”. How can someone negotiate well without knowing
with whom one is negotiating?...
264

Of course, this prediction came true, as already discussed in a previous chapter.
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…
La eficacia/ ineficacia de los cuatro modi operandi
Como no nos corresponde aún discutir el tema de las relaciones exteriores de la UE desde una
perspectiva política, conviene comentar brevemente los cuatro modi operandi que acabamos
de distinguir desde el punto de vista de su eficacia respectiva, es decir, de su capacidad para
incidir sobre la realidad internacional, sin valorar en términos políticos la acción llevada a cabo
ni sus resultados.
Este comentario es necesario para hacer ver que la realidad es mucho más complicada que lo
que pretende el axioma "unidos -como Comunidad/ Unión- se tiene más influencia que
separados -como Estados miembro individuales-". Efectivamente, este axioma sólo sería
fundado si se garantizara que "unidos" se tiene una capacidad suficiente de toma de decisiones
y de adopción y aplicación de políticas. Si esta garantía no existe, se corre el riesgo de que la
"unión", en lugar de potenciar los efectos de la acción, conduzca a la inacción.
Como la discusión en detalle de esta posibilidad ocuparía mucho espacio y tiempo, es mejor
ilustrar los cuatro modi operandi con algunos ejemplos para hacer ver que todos ellos pueden
ser eficaces en algunos casos y menos eficaces en otros.
(Modo 1) Es indudable que la Comunidad Europea ha sido muy eficaz definiendo por sí
sola, por ejemplo, una política agrícola y una política comercial. Pero también es
indudable que ha tenido grandes fracasos actuando sola. (Uno) importante es el
fracaso en crear por sí sola un marco de cooperación con países terceros, sobre todo
de América Latina y Asia del Sur, sobre la base de acuerdos de comercio y cooperación
(a distinguir de los acuerdos "conjuntos" de la Comunidad y de los Estados miembro a
los que me referiré al ilustrar el modus operandi número 4), que, por su contenido vacío,
sólo han acabado engendrando frustración (y dando prueba de impotencia) en países
terceros;
…
(Modo 2) Los Estados miembro han sido ciertamente eficaces a veces cuando han
ejercido sus competencias propias fuera del sistema institucional de la Unión. Para dar
sólo dos ejemplos, es indudable que Francia, actuando por su cuenta y en el contexto
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de la Francophonie265 ha conseguido mantener una influencia en el ámbito cultural y
lingüístico internacional. Holanda y los países nórdicos han potenciado su papel
internacional en materia de cooperación al desarrollo precisamente porque han
actuado por su cuenta…
…
Pero también han tenido fracasos muy importantes en el ejercicio de sus competencias
fuera del sistema institucional de la Unión. El más escandaloso es el de su participación
en el FMI. Lo grave no es que los Estados miembros estén agrupados en constituencies
diferentes (unas “unipersonales”: Alemania, Reino Unido y Francia -como Estados
Unidos, Japón, China, Arabia Saudí y Rusia, estos dos últimos países con una
participación en el capital del Fondo inferior a la de Italia - y otras “colectivas”); esto
es en buena parte un resultado de la estructura del Fondo y del hecho que su órgano
principal de gobierno y gestión, el Executive Board, esté sólo compuesto por 24
miembros cuando ahora los Estados miembro del Fondo son 184. Lo grave es que
España siga formando parte de una constituency con países de América Latina;
Bélgica y Holanda, de dos constituencies con países europeos y asiáticos no miembros
de la Unión Europea ; Italia, Portugal y Grecia de una con Albania; Dinamarca, Suecia
y Finlandia de una con el resto de países nórdicos- y hayan sido hasta hace muy poco
representadas por un islandés-; Austria, Hungría y la República Checa de una donde
Turquía tiene más derecho de votos que ninguna de ellas tres; y, ironía máxima, que
Irlanda forme parte de la constituency donde también se integran las excolonias
británicas del Caribe y Canadá –que tiene el doble de derechos de voto que todo el
resto juntas-. Esta situación comporta a) que, en la realidad de los hechos, no haya
ninguna “posición de la Unión Europea” en los temas que trata el Fondo y b) que sea
Estados Unidos el país con mayor influencia dentro del Fondo aun cuando el número
de votos de todos los países de la Unión Europea tomados en su conjunto es mucho
más elevado que el de Estados Unidos.
(Modo 3) Los Estados miembro han sido capaces de actuar eficazmente cuando se han
refugiado conjuntamente en el sistema institucional de la Unión. De manera quizás
265

La Francophonie está dotada de un verdadero sistema institucional: reuniones de jefes de Estado y de Gobierno

y red de acuerdos bilaterales.
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paradójica, han tenido, de hecho, más éxito cuando lo han hecho de manera no
formalizada (sucesivas negociaciones de ampliación de la Unión Europea) que cuando
lo han hecho de manera formalizada en el marco de la PESC. Efectivamente, nadie se
atreve a decir que la PESC, tal y como se ha desarrollado, haya realmente
incrementado la influencia de la Unión Europea sobre los asuntos mundiales.
…
(Modo 4) El cuarto modus operandi tampoco ha sido garantía de éxito. El Proceso de
Barcelona, por ejemplo, que intentaba reunir la acción de la Comunidad y de los quince
Estados miembro en una estrategia común en relación a los países de la vertiente no
europea del Mediterráneo, no ha sido precisamente un gran ejemplo de éxito. Pero, en
cambio, sí que se pueden considerar un éxito (siempre desde el punto de vista de la
simple eficacia en la acción, dejando de lado la valoración de las políticas llevadas a
cabo) a) la participación conjunta de la Comunidad Europea y los Estados miembro en
la OMC (la organización internacional donde la Unión Europea en su conjunto es más
respetada y tiene más influencia) así como, quizás en menor grado, b) la participación
conjunta de la Comunidad y los Estados miembro en los acuerdos “europeos” con los
países de la Europa central y del Este y, al menos desde el punto de vista de la
capacidad de actuar de manera conjunta y relativamente coherente, en el Convenio
ACP.
Las dos conclusiones que se extraen de esta discusión son las siguientes:
a) Desde el momento en que las competencias para actuar internacionalmente están
divididas entre la Comunidad/ Unión y los Estados miembro, no hay receta mágica
para garantizar su ejercicio eficaz y coherente. Los diferentes modi operandi pueden
todos ellos dar buenos o malos resultados según los casos. En algunos casos, es seguro
que la acción por parte de los Estados, cada uno en ejercicio de sus propias
competencias, engendrará ineficiencias y contradicciones que perjudicarán los
intereses de la Unión en su conjunto. Pero también es seguro que, en otros casos, el
que la acción exterior sea tomada a cargo por la Comunidad o por la Unión conducirá
a la inacción y a la impotencia, por falta de consenso o mayoría suficiente para definir
y aplicar una política o por el hecho de que este consenso o mayoría sólo se encuentra
en un “común denominador” que acaba siendo un mínimo en vez de un máximo y que
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convierte la política acordada en algo que no va mucho más allá de una retórica vacía
de contenido.
b) En cualquier caso, la situación actual no es satisfactoria. En el contexto actual, el
funcionamiento de estos cuatro mecanismos no permite a la Unión jugar su papel de
global rule maker. Es el consenso sobre esta conclusión el que ha dado una tal
prioridad al tema de la acción exterior de la Unión dentro de la agenda del proceso de
reforma que ha culminado en la redacción del Tratado por el que instituye una
Constitución para Europa”.
These conclusions are of utmost importance for the design of a Plan of Action for EU – LAC relations,
in particular in areas that do not fall under the exclusive competence of the European Union.

“El ámbito de las relaciones UE – AL
Así pues, nos topamos con un primer problema no sólo analítico sino altamente político: ¿qué
tomamos como ámbito de las relaciones UE – AL a efectos de nuestras actividades como
OBREAL? Como acabamos de ver, esta pregunta tan simple puede recibir cuatro respuestas
distintas. Se tratará en todos los casos de las relaciones con América Latina (y sus distintas
subregiones o países), pero, por el lado europeo, podemos definir cuatro actores posibles:
-

la Comunidad Europea.

-

los Estados Miembros en sus relaciones estrictamente bilaterales, definidas y
ejecutadas fuera de la UE.

-

la Comunidad Europea (y la Unión en la medida en que se va consolidando) en
coordinación con los Estados Miembros (incluyendo las políticas bilaterales de éstos).

-

la Comunidad Europea conjuntamente con una embriónica UE dotada de personalidad
jurídica para ciertas cuestiones o con los Estados Miembros cuando éstos actúan en
común en el seno de la Unión.

La primera opción es clara pero insuficiente porque deja de lado demasiada actividad que, a
los ojos de todo el mundo “es relación UE – AL” (por ejemplo, las cumbres UE-AL y Caribe o el
Diálogo entre la UE y el Grupo de Río, donde los Estados miembro están presentes). La segunda
es descartable porque hace desaparecer ya no a la UE sino a toda idea de integración europea.
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La tercera sería sin duda la más deseable pero no tiene absolutamente ningún mecanismo
institucional que la haga posible desde el lado europeo. La cuarta es la que debe adoptarse;
pero, teniendo en cuenta que sus mecanismos institucionales son muy débiles, en los aspectos
operativos tiende a reducirse a la primera.
Como siempre en estos casos, es mejor ilustrar estas distinciones con unos ejemplos que sean
a la vez ilustrativos y relevantes:
-

Cuando hablamos del régimen de importación de bananas o del Sistema de
Preferencias Generalizadas y, en general, de agricultura266 y comercio de mercancías,
nos estamos refiriendo a ámbitos cubiertos por la Comunidad en tanto que actor.

-

En cambio, los actores son los Estados Miembros actuando fuera del marco de la Unión
si nos referimos a su actuación en el FMI y en materia de inversiones y deuda externa267
o bien a la actuación de España y Portugal en el marco de las Cumbres
Iberoamericanas (a distinguir de las Cumbres UE – AL y Caribe).

-

Sería sin duda muy positivo que, para reflexionar sobre las relaciones UE – AL en
materia de cooperación al desarrollo pudiéramos tomar la tercera opción y abarcar
tanto la política de cooperación de la Comunidad como la desarrollada por los distintos
Estados Miembros (unilateral o en el marco bilateral) pero ello no es posible en estos
momentos porque no existe ningún mecanismo institucional o político que permita
esta cobertura amplia.

266

En puridad, la agricultura no constituye un ámbito de competencia exclusiva de la Comunidad (mientras el

comercio internacional de bienes sí lo es). No obstante, se trata de un ámbito donde la Comunidad ha ejercido de
manera tan amplia su competencia no exclusiva que, en la práctica y en términos políticos, puede tratarse como
un ámbito de competencia exclusiva. Sobre todo, porque, en virtud de la jurisprudencia AETR del Tribunal de
Justicia, sólo la Comunidad puede negociar y firmar acuerdos internacionales que se solapen con el ámbito
cubierto por sus normas internas (aunque éstas hayan sido producidas como resultado del ejercicio de una
competencia no exclusiva); como, en materia de agricultura, esas normas internas cubren casi todos los ámbitos
relevantes, se ha engendrado, para todos ellos, una competencia externa exclusiva de la Comunidad.
267

Podría (debería) sostenerse que, si bien los Estados miembros conservan competencias en muchos aspectos de

estos ámbitos, la Comunidad también tiene una competencia exclusiva en otros aspectos de los mismos y, que,
por tanto, la acción de los Estados Miembros debería tener lugar conjuntamente con la de la Comunidad. Pero el
caso es que esto no sucede así y cada Estado miembro define y ejecuta políticas por su cuenta.
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La cuarta opción tiene ciertamente una existencia institucional y política en cuanto
tanto la Comunidad como los Estados Miembros son Parte en los acuerdos “mixtos”
en vigor con MERCOSUR, Chile o México y participan en las Cumbres UE – AL y Caribe
y otras reuniones de este tipo. Pero deberemos preguntarnos si, en la práctica y en
términos políticos, esta opción no acaba reduciéndose a la primera (o incluso cubre un
ámbito menor si la Comunidad acaba rechazando la discusión de temas de
competencia exclusiva suya en foros donde los Estados miembros también están
presentes).

El mito de los tres pilares de los acuerdos de la UE con Estados y subregiones de América
Latina
Es habitual discutir las relaciones UE – América Latina en torno a los “tres pilares” que las
articularían: el diálogo político, la cooperación y el comercio (entendido en sentido más o
menos amplio). Como el sentido de un pilar comercial no es discutido, conviene, ver qué hay
exactamente detrás de los otros dos pilares y cuál es la lógica político-institucional de cada
uno de ellos”.
El diálogo político
The Treaty of Lisbon, as we have seen, gives a new profile to the High Representative of the European
Union for Foreign Affairs and Security Policy and creates a European External Action Service. This has
changed the “EU’s political dialogue” institutional setting, more from the EU’s internal perspective
than for that of third countries, and with very doubtful effects on the effectiveness and impact of the
EU’s external action. However, it makes advisable not to reproduce OBREAL’s analysis on this point.
El pilar de cooperación
Contrariwise, what remains fully valid is OBREAL’s analysis of the so-called cooperation pillar of EU –
LA relations, an analysis very different from that of the mainstream interpretation. Its approach is
fully coincident with that of the previous chapter on How the EU thinks and acts.
“No puede comprenderse correctamente la política de cooperación ejecutada por la
Comunidad sin comprender antes una cuestión esencial, pero muy insuficientemente conocida,
del sistema institucional comunitario: la referente a la titularidad de las competencias de
ejecución.
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La idea de que la Comisión es el “ejecutivo comunitario” es falsa y muy perniciosa para la
comprensión del sistema institucional y político comunitario. Como la Sentencia “Comitología”
del Tribunal de Justicia del año 1989 aclaró de una vez por todas, la Comisión no es titular de
las competencias de ejecución de los actos legislativos comunitarios, ni para su desarrollo
reglamentario ni para la producción de actos administrativos que engendren una obligación
de gasto (aunque dicho gasto esté autorizado en el Presupuesto de la Comunidad)268. Es el
Consejo (o el Consejo y el Parlamento en los casos donde ambos aprueban el acto legislativo)
quienes, caso por caso, atribuyen (o no) las correspondientes competencias de ejecución a la
Comisión y pueden someter su ejercicio a determinadas modalidades. Al atribuir estas
competencias de ejecución, el Consejo debe también establecer los criterios substantivos
generales a los que la Comisión debe ceñirse.
Por tanto, si alguien quiere conocer la “base jurídica” de las acciones de cooperación
internacional emprendidas por la Comisión no debe referirse a las disposiciones de los acuerdos
en vigor con el país tercero destinatario de dichas acciones sino a los reglamentos internos a
la Comunidad que atribuyen a la Comisión las competencias para llevarlas a cabo. Son estos
reglamentos quienes definirán
-

con mayor o menor precisión, los criterios o prioridades políticas que deben respetar
dichas acciones, así como

-

los procedimientos internos que la Comisión está obligada a seguir (sobre todo en el
aspecto esencial de en qué medida ella es plenamente autónoma para tomar la
decisión o bien debe pasar por un comité compuesto de representantes de Estados
miembro con un poder, variable según los casos, de control de las acciones de la
Comisión).

Es por ello que la verdadera discusión de fondo sobre el contenido de la cooperación
comunitaria con países terceros no tiene lugar en el marco de las relaciones bilaterales con

268

Es decir: la existencia de una autorización de gasto en el Prespuesto constituye sólo UNA de las dos

condiciones que deben darse para que dicho gasto pueda tener lugar; la SEGUNDA condición, independiente y
separada de esta condición prespuestaria, radica en la existencia o no de una atribución de las necesarias
competencias de ejecución a la Comisión. Si la autorización de gasto existe pero la atribución de competencias
no, el gasto será imposible y el correspondiente crédito presupuestario no podrá ejecutarse.
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ellos sino en el marco interno. Evidentemente, ello no sería así si las disposiciones de los
acuerdos con países terceros crearan obligaciones precisas para la Comunidad, pero tal no es
el caso, como veremos a continuación. Y todo esto explica por qué, mientras las negociaciones
internacionales sobre las disposiciones sobre cooperación a introducir en un acuerdo bilateral
son de una placidez extrema, las discusiones internas cuando se trata de modificar la
reglamentación interna aplicable son extraordinariamente áspera.
Las dos piezas fundamentales de derecho comunitario cuya existencia toda persona interesada
debe al menos conocer en esta materia:
-

La Sentencia “Comitología269”

-

La Decisión “Comitología270”,

También resulta de gran interés el Reglamento PVDALA 271 al que se refiere el apartado
siguiente:
La base jurídica para las acciones de cooperación de la Comunidad en todos los países de
América Latina se encuentra en el Reglamento (CEE) nº 443/92 del Consejo, de 25 de febrero
de 1992, relativo a la ayuda financiera y técnica y a la cooperación económica con los países
en vías de desarrollo de América Latina y Asia (DO L 52/1992, p. 1). Este reglamento ha sido
prorrogado y modificado en diversas ocasiones pero sigue manteniendo su estructura y
orientación iniciales, que preceden a la nueva ola de acuerdos de 1995, 1996 y 1997 así como
269

Judgment of 24 October 1989, Commission of the European Communities v Council of the European

Communities and European Parliament, C-16/88, EU:C:1989:397. Retrieved from
http://curia.europa.eu/juris/showPdf.jsf?text=&docid=95883&pageIndex=0&doclang=en&mode=req&dir=&oc
c=first&part=1&cid=4807857.
270

A

very

recent

reference

on

the

history

of

Comitology

can

be

found

in

https://oxfordre.com/politics/view/10.1093/acrefore/9780190228637.001.0001/acrefore-9780190228637-e1058.
However, the author focuses in particular the production by the European Commission of implementing rules and
not an aspect which is even more relevant for EULAC Focus’ purpose: that of the implementing administrative
acts. The current regulation establishing the “Comitology procedures” dates from 2011: https://eurlex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32011R0182.
271

As already mentioned in the Chapter on How the EU thinks and acts. This regulation was replaced by a new

set of legal instruments in 2014. It remains useful, however, the account OBREAL gives of it.
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al lanzamiento de las Cumbres UE – AL y Caribe a partir de 1999. Como indica su título, este
reglamento cubre no sólo la cooperación con América Latina sino también con Asia (y, por la
peculiar lógica comunitaria, esto explica también por qué el director general adjunto
competente en la DG RELEX para América Latina también lo es para los países en desarrollo de
Asia – pero no para Corea del Sur y Japón). Es en este reglamento, pues, y no en las
disposiciones aparentemente pertinentes de los acuerdos donde debe buscarse el origen de
toda la cooperación comunitaria en América Latina.
La situación puede cambiar en el futuro si prospera la propuesta de la Comisión de acabar con
los reglamentos de cooperación geográficos y fusionarlos todos en dos grandes instrumentos
de cooperación: uno más político, orientado a favorecer la estabilidad política de los países
beneficiarios, y otro orientado a la promoción del desarrollo. Por un lado, esta fusión alejaría
aún más la base jurídica de la cooperación de criterios geográficos; por otro, podría ampliar el
margen de maniobra de la Comisión en su ejecución.
OBREAL 2005 reproduces in an Annex the provisions on cooperation included in the main agreements
with Latin American countries. A glimpse to them is enough to get convinced that, none of the
provisions can be interpreted as creating specific obligations for the European Community, and, even
less, financial commitments. And in order to corroborate this interpretation and the irrelevance of
these provisions, reference is made to the interpretation given to them by the European Court of
Justice (Judgment of the Court of 3rd December 1996, in Case 268/94, Portugal vs. Council, EC Reports.
p. I-6177).
In OBREAL’s interpretation, the repeated appearance of provisions on cooperation in EC/EU
agreements, and, in particular, its origin, must be explained by the need and the will to strengthen its
international visibility and outreach. Indeed,
“aunque dichas disposiciones tengan muy poca relevancia, su simple existencia justifica la
constitución de Comisiones bilaterales de cooperación (en las que la Comunidad está
representada por la Comisión) así como la multiplicación de las Delegaciones exteriores de la
Comisión Europea Y esta existencia de Delegaciones y constitución de Comisiones bilaterales
(calcada de las típicas Comisiones entre países desarrollados y países en desarrollo)
ciertamente afirman y potencian la proyección exterior de la Comunidad. No debemos olvidar,
en este sentido, que mientras que ahora nadie pone en duda (ni interna ni externamente) la
personalidad jurídica internacional de la Comunidad, esto no fue así en un principio. Y la
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celebración de acuerdos internacionales con países en desarrollo (aunque a menudo, como en
el caso de América Latina, fueran acuerdos tan vacíos de contenido económico efectivo como
llenos de artículos sobre cooperación) fue una estrategia para afianzar dicha personalidad.
La “nueva etapa” de relaciones UE – AL a partir de mediados de los años 1990
La cronología
En los años 90, la Comisión Europea recomendó al Consejo la apertura de negociaciones con
el MERCOSUR, Chile (un año después) y México (un segundo año después). Es difícil señalar la
fecha exacta de origen de estas propuestas, es decir, el momento exacto en que los servicios
de la Comisión comenzaron a elaborarlas. Pero es público y notorio que dichos servicios
presionaron a los Gobiernos de los Estados del MERCOSUR para que modificaran el Tratado de
Asunción con el fin de conferir personalidad jurídica al MERCOSUR y así poder plantear un
acuerdo interregional “de organización a organización”. Como esta modificación se produjo
en el Protocolo de Ouro Preto en diciembre de 1994, el origen de la iniciativa de la Comisión
con vistas a un acuerdo con el MERCOSUR debe situarse con una considerable anterioridad a
esta fecha.
Esta precisión cronológica es importante porque aclara un malentendido muy generalizado en
relación a la apertura de negociaciones con México. La iniciativa de la Comisión para negociar
un acuerdo con México no es “una reacción al NAFTA” sino que no hace más que seguir su
iniciativa para negociar una serie de nuevos acuerdos con países y zonas de América Latina,
en primer lugar con el MERCOSUR en su conjunto, y en segundo lugar con Chile; en otras
palabras, para la Comisión Europea, y en orden de prioridad, México viene después del
MERCOSUR y de Chile. El origen de esta iniciativa debe situarse en 1992/1993. En esta fecha,
si bien ya estaba en marcha el proceso del NAFTA, no se habían podido constatar aún los
efectos que tendría su entrada en vigor a partir de 1994.

¿Cuáles eran las motivaciones de la iniciativa de la Comisión para negociar una nueva
serie de acuerdos con países y subregiones de América Latina?
Durante los años 90, la Comunidad Europea (sola o conjuntamente con sus Estados miembro)
se lanza a una carrera desenfrenada de negociación de acuerdos bilaterales con todos los
países y regiones del globo: con los países de Europa central y del este, con los países surgidos
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de la desintegración de la Unión Soviética, con los países mediterráneos, con los países de
Africa, Caribe y Pacífico, con Africa del Sur, con Corea del Sur, con Australia (única negociación
que no se concluyó por las reticencias de Australia respecto a la cláusula de derechos humanos
y sus posibles efectos sobre el régimen de su población aborigen); el comisario Brittan llegó
incluso a plantear una zona de libre comercio UE- USA. En unos casos se trata de revisar
acuerdos ya existentes; en otros se trata de llegar a acuerdos radicalmente nuevos. Lo
sorprendente por tanto habría sido que América Latina hubiera quedado al margen de este
frenesí negociador. En otras palabras: no deben buscarse demasiadas razones específicas para
explicar que América Latina también quedara incluida en esta oleada de nuevos acuerdos; lo
que habría requerido una explicación específica es que no lo hubiera quedado.
Es un hecho indiscutible para todos los conocedores de la dinámica europea que este frenesí
negociador coincide con (para no utilizar la expresión, más opinable, de “debe atribuirse en
buena parte a”) una progresiva pérdida de coherencia en la acción de la Comisión, sobre todo
en materia de relaciones internacionales. Esta pérdida de coherencia se acentuará cuando, en
la nueva Comisión presidida por J. Santer, las responsabilidades en materia de relaciones
exteriores queden disgregadas entre cuatro (sic) comisarios, pero ya existía en los primeros
años 90, cuando surgen las nuevas iniciativas de la Comisión para América Latina.
Era un secreto a voces para todos los conocedores de la realidad de Bruselas que todas estas
iniciativas en materias de nuevos acuerdos internacionales no se tomaban sobre la base de
consideraciones económicas sino exclusivamente sobre la base de “consideraciones geoestratégicas” (el lector es libre de leer o no la expresión con ironía) del tipo “reacción a la
caída del Muro de Berlín”, “reacción a la desintegración de la Unión Soviética”, “debemos
hacer una política mediterránea”, “cómo vamos a olvidar a América Latina”. Este hecho
respondía a dos causas: a) las dificultades experimentadas por los Estados miembro para
responder a una realidad internacional en profunda mutación, dificultades que favorecían la
buena acogida de las iniciativas de la Comisión, que permitían al menos lanzar “una señal
política en la dirección correcta”; b) el interés corporativo y político de los distintos comisarios
y de los servicios que dependían de ellos, que así veían su protagonismo realzado tanto en el
plano interno como en el plano internacional (puede recordarse, por ejemplo, el protagonismo
que llegó a alcanzar el Comisario Marín en América Latina en aquellos años).
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Este secreto a voces tiene al menos dos contrastaciones empíricas: a) en el curso de la discusión
del mandato de negociación para un acuerdo con Africa del Sur, la Comisión debió reconocer,
en el seno del Comité de Representantes Permanentes que prepara las decisiones del Consejo,
que no tenía ni una sola página de análisis económico que justificara la conveniencia de un tal
acuerdo; b) cuando el Comisario Lamy asumió (“tomó posesión”, en español de España), su
primera solicitud fue que se le recopilaran las justificaciones económicas de toda esta amplia
red de acuerdos bilaterales negociados en los 90; pues bien, la recopilación fue imposible por
falta de material de base.
La iniciativa de la Comisión para negociar una nueva ronda de acuerdos con países y regiones
de América Latina comenzó con el MERCOSUR; no lo olvidemos. Y la motivación esencial que
existía en la mente de las personas que idearon el acuerdo con el MERCOSUR no era económica
sino político-institucional. Se pretendía aportar a aquella nueva ola de acuerdos con todos los
países del mundo una contribución específica: el primer acuerdo “inter-regional” entre dos
organizaciones de integración regional; un acuerdo que fuera la mejor demostración del
“regionalismo abierto”, en cierta manera del “regionalismo abierto al cuadrado”. Esta
afirmación puede contrastarse con todas aquellas personas que en Bruselas participaron en la
génesis de la idea (alguno de los principales desgraciadamente ya fallecido); pero puede
también contrastarse con todas aquellas personas que, en los Estados del MERCOSUR,
recibieron las presiones de la Comisión para que se confiriera personalidad jurídica al
MERCOSUR”.

Conclusions
After the presentation of this narrative, OBREAL, 2005 reaches very clear policy-oriented
conclusions that remain valid fifteen years later
On the EU side
“El análisis llevado a cabo en las secciones precedentes pretendía ir detrás de las
palabras utilizadas a menudo en el contexto (tanto político como académico) de las
relaciones Unión Europea – América Latina. Su objetivo era examinar la realidad (de
la cual, ciertamente, las palabras son un elemento). En la medida en que el examen
haya sido correcto, las relaciones UE – AL parecen ser sobre todo el resultado de la
inexistencia de una política de la UE. La explicación de su contenido debe buscarse
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más en las peculiaridades internas del proceso de integración europeo que en una
política hacia América Latina de sus instituciones o de sus Estados miembro. La
imagen de la “estrategia by default” podría ayudar a comprender este aspecto de la
política de la UE (como muchos otros aspectos): a falta de política específica
“programada” con objetivos y prioridades claras, el sistema institucional produce “by
default” una serie de actividades cuya lógica procede no tanto del sector de la realidad
externa sobre el que se proyectan sino de la propia configuración interna del
“hardware” que las ha generado, es decir, de las peculiaridades institucionales del
sistema institucional europeo.
En cualquier caso, parece indiscutible que
-

en cuanto a su concepción, la política de la UE hacia América Latina ha estado
completamente falta de “foco” y de establecimiento de prioridades; la
omnicomprensividad de las declaraciones emanadas de las Cumbres no hace
más que revelar esta falta (más aún cuando va acompañada, como hemos visto,
de significativas ausencias, precisamente en cuestiones que deberían ser
prioritarias);

-

en cuanto a sus efectos, los resultados han sido muy pobres, ya no desde el
punto de vista del desarrollo y la mejora de las condiciones económicas,
sociales y políticas en América Latina sino desde el de la propia influencia
europea en la región.

Dicho de otra manera, hay un margen de mejora elevadísimo”.

On the AL side, OBREAL 2005 leaves to its members from Latin America the task of drawing
conclusions. However, it points to the two following ones:
-

“Es cierto que, en el marco de las relaciones bilaterales de los países en desarrollo
con países desarrollados, los primeros están más bien condenados a aceptar (o
rechazar) lo que los segundos ponen sobre la mesa y tienen poca capacidad
propositiva (de ahí precisamente las posibles ventajas del sistema multilateral). Sin
embargo, esta circunstancia no hace desaperecer el hecho de que los países de
América Latina han aceptado sin rechistar y sin ninguna protesta seria la estrategia
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(es decir, la falta de estrategia) europea. Todos sus gobiernos han seguido firmando
acuerdos y declaraciones y participando en reuniones y “Cumbres” en una
atmósfera de aparente buen entendimiento.
-

En concreto, todo este proceso de reuniones, declaraciones y acuerdos ha
progresado sin que se plantearan seriamente en él los temas específicos
verdaderamente importantes en las relaciones UE – AL, desde el comercio de
bananas al trato post-establecimiento de las inversiones extranjeras pasando por
el régimen de los trabajadores migrantes”.

En este sentido, pueden ser útiles dos informaciones relativas al elemento más
importante, al menos sobre el papel, de las relaciones UE – AL durante estos últimos
diez años: el acuerdo entre la Comunidad Europe y sus Estados miembro y el
MERCOSUR y sus Estados Parte firmado en diciembre de 1995:
-

Como ya he relatado, allí donde el acuerdo fue realmente negociado fue entre el
Consejo y la Comisión. Los gobiernos del MERCOSUR asistieron pasivamente a
esta negociación y simplemente suscribieron su resultado. De hecho, el único punto
en el que insistieron fue el relativo a la fecha de la firma. Como el presidente
Cardoso de Brasil no podía estar presente en la firma colectiva en Madrid pero
estaba ilusionado con estampar su firma en el acuerdo, en vez de seguir la práctica
habitual en los acuerdos bilaterales consistente en que todas las firmas tengan
lugar en el mismo momento, se tuvo que utilizar la técnica de fijar un periodo de
firma para así permitir al presidente Cardoso firmar más tarde que el resto cuando
pasara por Madrid.

-

La segunda información es aún más significativa porque demuestra el grado de
pasividad de los gobiernos e instituciones del MERCOSUR en las negociaciones
del acuerdo: no hay ninguna decisión del Consejo Mercado Común (CMC) del
MERCOSUR aprobando el acuerdo, a pesar de que
o el MERCOSUR en tanto que tal (es decir, en tanto que persona jurídica
internacional) es también parte en el acuerdo (junto con sus Estados parte)
y que
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o el acuerdo por intercambio de cartas que permitió adelantar en el tiempo
la aplicación de algunas disposiciones institucionales del acuerdo marco es
un acuerdo entre la Comunidad Europea y el MERCOSUR (sin los Estados
Miembros por ninguno de los dos lados272).
Esto demuestra que, en realidad, tanto el acuerdo marco como el acuerdo interino
fueron ultimados en Bruselas y pasados directamente a la firma de los gobiernos
del Mercosur (que ni tan sólo se molestaron en cumplir la formalidad de reunirse
como CMC para aprobarlos en tanto que MERCOSUR).
Looking to the future (in 2004)
OBREAL, 2005 ended with a positive message:

La crítica del pasado es un mensaje de optimismo cara al futuro. En realidad, es muy
fácil que las relaciones Unión Europea – América Latina mejoren en el futuro. Sólo
hace falta definir la política que hasta ahora no ha existido, pero las posibilidades de
que ello ocurra son difíciles de evaluar.
Por el lado del Consejo, que en el fondo es quien detenta el poder de decisión último en nombre
de la Comunidad y de la Unión, así como por el lado de los gobiernos de los Estados miembro
por lo que se refiere a sus respectivas políticas, las perspectivas no son favorables. En un
contexto de deterioro del funcionamiento institucional interno de la Unión y de progresiva
dificultad de policy making, la digestión de la última ampliación de la Unión a los diez países
de Europa Central - y del Sur:Chipre y Malta- puede fácilmente convertirse en una indigestión,
sobre todo cuando llegue la hora de la verdad (de hecho, ya ha llegado) de la aprobación del
nuevo marco presupuestario plurianual aplicable a partir de 2007. En este contexto,
difícilmente el Consejo como institución y los gobiernos nacionales individualmente o en

272

96/205/CE: Decisión del Consejo, de 20 de noviembre de 1995, relativa a la aplicación provisional de

determinadas disposiciones del Acuerdo Marco Interregional de Cooperación entre la Comunidad Europea y sus
Estados miembros, por una parte, y el Mercado Común del Sur, y sus Estados partes, por otra. Retrieved from
https://eur-lex.europa.eu/legal-content/ES/TXT/?uri=CELEX%3A31996D0205.
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conjunto darán a la política en relación con la América Latina el grado mínimo de prioridad
que hasta ahora no le han dado.
En cambio, las perspectivas son mucho más favorables por el lado de la Comisión Los relevos
de personal en la Comisión en estos dos últimos años, en el plano político y en el plano de los
servicios, pueden tener un efecto extremadamente positivo para la definición de una política
hacia América Latina y para una mejor aplicación de los instrumentos existentes o nuevos. En
el plano de los servicios, cualquier conocedor de la realidad de Bruselas estará de acuerdo en
que el actual equipo de gestión en la DG RELEX (para ser preciso, me centraré tan sólo en el
equipo restringido de “primer nivel”: director general, director general adjunto responsable
para América Latina y Asia, director para América Latina) ofrecen una combinación de
competencia profesional e interés por América Latina de un nivel mucho más elevado que la
que podría haberse encontrado en otros equipos en el pasado. Y en el plano político, parece
también indudable que lo mismo se aplica al tandem Durao Barroso / Ferrero-Waldner como,
respectivamente, Presidente de la Comisión y Comisaria responsable de relaciones exteriores.
Por tanto, en mi opinión, es hacia la Comisión adonde debemos mirar con razonable esperanza.
Sin embargo, para que la esperanza tenga fundamento, se requieren, en mi opinión, dos
cambios de actitud adicionales:
-

por un lado, es necesario que los gobiernos de América Latina abandonen su actitud
absolutamente condescendiente, dejen de darse por satisfechos con ceremonias y
fotografías protocolarias y elaboren, también ellos, una política hacia la UE que vaya
más allá de las reivindicaciones en materia de comercio de productos agrícolas;

-

por otro, es necesario que los expertos en relaciones UE – AL afinen su análisis y
aporten imaginación a la búsqueda de temas prometedores y al establecimiento de
prioridades.

Si estas dos condiciones se dan y los equipos de dirección en la Comisión (en la Comisión como
colegio y en la DG RELEX) responden a la esperanza que puede depositarse en ellos, existe la
posibilidad de que la mala situación presente de las relaciones UE - AL experimente una
mejora significativa.
Looking to the future (in 2019)
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OBREAL’s forecast must certainly be revised in 2019. The present situation of EU – LAC relations does
not look better than in 2004 in general political terms. On the contrary, past unfulfilled hopes risk
leading to stronger frustrations. Strategies by default seem to have exhausted their resources. EU –
[CE]LAC Summits are on hold for an unpredictable time.

3 COMPLETING OBREAL’S NARRATIVE AND THE EULAC
FOCUS INNOVATIVE APPROACH
3.1 THE ORIGIN OF THE UE – LAC SUMMITS
OBREAL’s approach seems to fit also much better the factual analysis of the origin of the EU – LAC
Summits (which a recent study prepared in 2017 for SELA – Sistema Económico Latinoamericano y del
Caribe - by professor Ignacio Bartesaghi and Natalia de María273 summarizes very adequately).
It is often said that the predecessor of the EU- LAC Summits was the 1996 Declaration of Rome on
Political Dialogue between the European Union and the Andean Community. 274 It is exactly the
opposite. At the time,275 the EU Council (and in particular, COREPER, the Council body charged with
the preparation of its work,) felt exhausted with the multiplication of bilateral or bi-regional Summits
(with Central and Eastern European Countries, with Mediterranean and Asian Countries) that had to
be added to the usual heavy internal load of work of the EU Council (and of COREPER) and to the
activities of Ministers in the framework of national politics.
Therefore, the essential aspects of the Rome Declaration are:
-

273

The authorities signing it:

Sistema Económico Latinoamericano y del Caribe. Las relaciones económicas y de cooperación de América

Latina y el Caribe con la Unión Europea. Retrieved from http://www.sela.org/media/2758857/relaciones-alcunion-europea-2017.pdf.
274

Very significantly, the best access to the declaration through the OAS/SICE website:

http://www.sice.oas.org/TPD/AND_EU/negotiations/declrom_e.pdf.
275

This is first-hand information. At the time, the main author of this study, Ramon Torrent, was the Director for

External Relations in the Legal Service of the Council and was directly involved in this type of activities.
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for the Union by
▪

Mr Lamberto DINI Minister for Foreign Affairs of the Italian Republic,
President-in-Office of the Council and

▪

Mr Manuel MARÍN Vice-President of the European Commission

(Therefore, no “Summit” on the EU side)
o

for the “Andean Community”276 by:
▪

Mr Antonio ARANIBAR QUIROGA Minister for Foreign Affairs of Bolivia

▪

Mr Camillo REYES Deputy -Minister for Foreign Affairs of Colombia

▪

Mr Galo LEORO FRANCO Minister for Foreign Affairs of Ecuador

▪

Mr Voto BERNALES Deputy -Minister for Foreign Affairs of Peru

▪

Mr Miguel Angel BURELLI RIVAS Minister for Foreign Affairs of Venezuela

The signing ceremony was also attended by Mr Ramón de MIGUEL, State Secretary for
European Affairs of the Kingdom of Spain and Mr Bernard ALLEN, Minister of State at the
Department of Education of Ireland, representing the other countries of the European Union
Troika.
-

And the final provisions concerning the Dialogue Mechanism state that “In order to
institutionalize and develop the aforementioned political dialogue on bi-regional and
international issues of common interest, the parties have agreed on the following:
o

A) meetings in Europe will be held, whenever convenient, between the President of the
Andean Presidential Council, the Presidency of the Council of the European Union and
the President of the European Commission;

o

B). periodic meetings will be held, following procedures to be laid down by the parties
on the sidelines of other ongoing political dialogues at the level of Foreign Ministers;

276

Nota bene: “Andean Community” in inverted commas, because nobody signed on behalf of the Andean

Community as such.
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C) meetings will be held at appropriate level, whenever circumstances so require, in
order to examine further matters of common interest”.

Therefore: THEY PRECLUDE ANY SORT OF SUMMIT.
The initiative to convene EU – LAC Summits bringing together ALL Heads of State and Government on
both sides lies elsewhere and is a typical example of combination of “strategies by default” and
“presidential diplomacy”. In 1997, French President Chirac organizes a Presidential trip to Brazil,
Argentina, Uruguay and Bolivia.277 In order to avoid complaints for the lack of advances in the EU –
MERCOSUR relations, he uses the easy tactic of “tirar por elevación” and launches the idea of EU –
LAC Summits at the highest level, to be held already in 1998.
In the very same year 1997, the Spanish Head of Government, José María Aznar, who had made the
strengthening of Spain’s international role one of his main political priorities, embarks in an endless
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See

https://www.universalis.fr/evenement/11-18-mars-1997-tournee-du-president-jacques-chirac-en-

amerique-latine/ 11-18 mars 1997 France. Tournée du président Jacques Chirac en Amérique latine
Le 11, Jacques Chirac, accompagné de plusieurs chefs d'entreprise, entame par le Brésil un voyage de huit jours
en Amérique latine au cours duquel, à quelques semaines de la visite de Bill Clinton dans cette même région, il
défend sa vision d'un monde multipolaire. Avant son départ de France, il avait mis en garde le sous-continent
américain contre la tentation de «s'enfermer dans une intégration régionale exclusive», visant ainsi les pressions
exercées par les États-Unis en faveur d'une extension du grand marché américain. À Brasilia, il propose
l'organisation, «dès la fin de 1998», d'un sommet des chefs d'État latino-américains et européens.
Le 13, Jacques Chirac fait étape en Uruguay, où il dénonce «les tentations de l'unilatéralisme», allusion implicite
à la loi Helms-Burton adoptée par les États-Unis en mars 1996 et aux sanctions que celle-ci prévoit à l'encontre
des sociétés étrangères commerçant avec Cuba.
Les 14 et 15, en Bolivie, prenant le contre-pied de la position américaine, le président français reconnaît le principe
de la «coresponsabilité» des pays producteurs et des pays consommateurs dans le problème de la drogue et prône
une «réponse globale» à ce fléau.
Du 16 au 18, Jacques Chirac achève sa tournée par l'Argentine, où il est confronté, comme au Brésil, aux critiques
relatives au déséquilibre des relations économiques bilatérales, alors que l'accord-cadre signé à la fin de 1995
entre l'Union européenne et le Mercosur prévoit, à terme, une libéralisation complète des échanges.
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series of trips adding up to more than 300.000 kms.278 In its framework, it also launches, precisely in
the Declaration of an Iberoamerican Summit, the idea of a EU – LAC Summit.279
On its side, the European Commission had also a card to play to join the party. In order to give an
appearance of activity while waiting for the entry into force of the EU – MERCOSUR Agreement signed
in 1995, it had conducted an examination/screening exercise (which will be later adapted for the
Andean Community, as we shall discuss in the next chapter). Its termination in April 1998 allowed it
to submit to the EU Council a recommendation for the opening of new trade negotiations that could
be approved by the Council just when the 1995 agreement entered into force and the first EULAC
Summit took place in Brazil (June July 1999).280
Two essential elements of the EU’s strategies by default are, therefore, at the origin of the launch of
a new phase of EULAC relations in 1999: Launching Presidential Summits (even if they simply produce
rhetorical declarations) and launching trade negotiations (even if they are doomed not to have any
success).

3.2 EU-LAC RELATIONS SINCE 2004 UNDER THE LENS OF EULAC FOCUS APPROACH
EULAC Focus’ innovative approach allows to give continuity and revise OBREAL’s narrative. In fact, it
keeps its main feature: to take the EU as it really is. As already analyzed in detail in previous chapters,
EULAC Focus emphasizes the main features of EU’s nature. In particular the following ones:
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Neila, C. (1997). 2000 kilómetros de relaciones internacionales. Madrid: El Mundo. Retrieved from

https://www.elmundo.es/elmundo/1997/diciembre/27/nacional/agenda.html.
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See https://www.oei.es/historico/viicumbre.htm Point 41 of the Declaration of 9th of November (1997):

Saludamos con particular entusiasmo la iniciativa de celebrar una Cumbre entre América Latina, el Caribe y la
Unión Europea que permitirá a todos nuestros países impulsar el diálogo político ya existente, reforzar el
dinamismo de los intercambios económicos y reafirmar la dimensión cultural y humana con una unión
histórica, consolidando la relación especifica entre los dos Continentes que tendrá en cuenta la dinámica,
periodicidad y alcance de los diálogos subregionales en curso.
Hecho en la Isla de Margarita, a los nueve días del mes de noviembre de mil novecientos noventa y siete, en
castellano y portugués.
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Bulmer-Thomas, V. (2000). The European Union and MERCOSUR: Prospects for a Free Trade Agreement.

Journal of Interamerican Studies and World Affairs Vol. 42, No. 1, p. 1-22.
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The EU does not have sovereignty or a general competence to act: it only has specific
competences attributed or conferred to it by specific articles of the Treaties.

-

The competences attributed to the EU cover are mainly “internal” or “introverted”: they cover
internal relations between Member States and between individuals or economic operators of
Member States.

-

It does not have, in particular, a transversal or horizontal competence on external or
international relations allowing it to act as the US or Brazil, for example, could act. Its
competence in external political relations, attributed by the TEU, is limited to dialogue but
does not allow the EU to take commitments on the EU specific policies defined and
implemented on the basis of the TFEU.

-

Therefore, the challenge is how to give some international dimension (an EU – LAC dimension)
to these essentially internal competences and to the policies defined and implemented on
their basis. This is the core of EULAC Focus’ approach. Going from the EU policies to EU – LAC
relations and not the other way around.

But, as an exception, there is a specific EU competence that does not look to relations between
Member States and their individuals and economic operators: its competence on commercial policy.
It addresses relations with third countries and between their economic operators and those of
Member States. Furthermore, this is an exclusive competence of the EU that allows it to become a (i.e.
“one”) Customs Union (still the EU’s main characteristic). In the area of commercial policy, it is not a
“challenge” to apply it to third, for example LAC, countries: this is its very essence.
However, this exclusive competence is limited to the production of rules, internal and international
(i.e. the negotiation and conclusion of international agreements). The implementation of the EU’s
commercial policy remains in the hands of Member States, their governments and administrative
services: they control the borders and apply the EU rules.
In this framework, the European Commission’s main role is that of being the only proposer of
internal/unilateral/autonomous commercial legislation and the only negotiator of international
trade/commercial agreements. Therefore, the European Commission, and its services in DG Trade,
have a vested corporatist interest in the promotion of international trade and trade-related
negotiations, for which they are well endowed with very competent and experienced negotiating
teams of officials, well organized internally and hierarchically subordinated to a head, with power and
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authority, for each negotiation. We shall see in the next chapter that the bilateral agreements with
Latin America countries and sub-regions have the concrete names of the lead negotiators behind them.
Under this lens, let’s examine EU – LAC relations since 2004 (the final date of OBREAL’s narrative).
Everyone will agree that the only really relevant developments have taken place in the area of
commercial policy: the signature of commercial agreements with Central America, with Colombia,
Perú and Ecuador, with CARIFORUM, and the very recent finalization of the negotiations with
MERCOSUR. No one will discuss that these new agreements are more important than the repeated
and ineffective Declarations and Action Plans of EU – LAC/CELAC Summits, even if the practical
relevance of them in economic terms should not be exaggerated for reasons very elementary but too
often forgotten, and, as a consequence, worth mentioning, when these agreements are trumpeted as
great milestones in international relations (in particular in the EU – LAC framework):
-

International trade relations depend, basically, on economic circumstances and not on the
rules, in particular bilateral rules, applicable to them: the best demonstration of this is the
performance of China as the main world exporter in the absence of bilateral agreements with
its main trading partners.

-

More concretely, very often the access to foreign markets is small, not because they are closed
on the demand side but because, on the supply side, the would-be exporter does not have the
productive capacity to export (a very pedagogic example lies in the fact that Argentina was
not able, until very recently, to fill the tariff-rate quota of Hilton beef opened by the EU).

-

Thirdly, international trade agreements are an appendix to the autonomous trade regime
decided and applied by each country (or Customs Union like the EU) on the basis of its internal
rules. History proves that the dramatic changes in the regime of international trade have been
much more the result of autonomously decided changes at the internal level than the
consequences of the signature of international agreements.

-

Fourthly: A considerable degree of trade liberalization (variable for each country or Customs
Union) has already been “bound” or “consolidated” in the WTO framework and is operational
in the absence of any bilateral trade agreement (best proof: China as the essential actor in
international trade under this WTO framework),

-

Finally: the logic of international agreements is not so much that of “opening the spiral of
liberalization” but that of impeding, or making more difficult, “rolling it back”. In the jargon,
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“locking-in” liberalization decided internally is the basic function of international trade
agreements.
In any case, the fundamental question for EULAC Focus is not that of the analysis of the economic
consequences of EU – LAC trade agreements but to assess whether these agreements are a translation
to commercial policy of EU – LAC relations or, contrariwise, are a translation to EU-LAC relations of
the EU’s general commercial policy. The second branch of the alternative is, without any doubt, the
correct one, and this validates EULAC Focus’ approach: focusing the EULAC dimension of internal EU
policies and not trying to translate to sectorial policies a (non-existent, or at least, very ineffective)
general external relations policy towards LAC.
The next chapter will discuss in more detail some aspects of the “true story” of EU – LAC agreements
in the last 25 years. I will now point to the main developments in trade policy that explain these
agreements and the motivations behind them.
In September 1999, a new European Commission is appointed. The French Government insists in
having a very high level and experienced French official and politician, Pascal Lamy, appointed as Trade
Commissioner.

The idea behind Lamy’s appointment is to put the brake on the disorderly

multiplication of bilateral trade agreements that has already been discussed in this chapter as an
element of OBREAL’s narrative (and not continuing to undermine the multilateral system, headed by
the WTO). Lamy, an enthusiastic center-left trade multilateralist, shares, of course, this approach.
Just entered into office, Lamy imposes a de facto freezing of all bilateral negotiations, and all the
emphasis and political impulse is given to the launching of a new round of trade negotiations in the
multilateral framework. Lamy and his team scored a resounding success with the launching in Qatar,
in November 2001, just two years after its entry into office, of the Doha Round in the WTO
framework.281
The freeze of bilateral negotiations had an exception: that of the agreement with Chile in 2002, which
I shall explain in the next chapter. It could have had another one, precisely that of the agreement with
MERCOSUR. Indeed, at the end of his mandate in 2004, Lamy would have agreed (reluctantly and
281

This is not the place to discuss the WTO Doha Round, doomed to failure from the very beginning (see Torrent

2001). What cannot be objected to is that its launching was an extraordinary success of Pascal Lamy and his team.
In fact, they were the only ones in the world (including EU Member States Governments) in favour of launching
such an ambitious Round.
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simply in order to comply with the negotiating mandate he had received) to finalize the negotiation
with MERCOSUR with a low-level, shallow agreement. At that moment, it was the turn of the
MERCOSUR negotiators, in particular the Brazilian ones, to get naïvely lured by the prospect of a near
successful finalization of the Doha Round, They decided that they did not want “to pay twice” for the
EU concessions that they were seeing so close in Geneva.
After Lamy’s departure in 2004 (to be appointed Director General at the WTO a few months later), the
European Commission, and in particular its DG Trade, defined a new agenda for commercial policy:
that embedded in its October 2006 Communication

Global Europe: Competing in the World 282 ,

endorsed by the EU Council a few months later. The Communication uses the usual arguments in favor
of international trade, but, in practice, its main objective and effect is to legitimize again the bilateral
trade negotiations that Lamy had frozen. The Caribbean, Central America, the Andean Community and,
in particular, MERCOSUR are pointed to as targets for the newly legitimized bilateral trade
negotiations.
Since 2006, the European Commission has implemented strenuously this bilateral trade agenda all
over the world, including, of course, Latin America and the Caribbean. Furthermore, it has also defined
an agenda on its own concerning substance, focusing, in particular, an area to which the Treaty of
Lisbon enlarged the scope of commercial policy and, consequently, the scope of the EU’s exclusive
competence in this area: Foreign Direct Investment.
Nine years after 2006, in October 2015, a new European Commission Communication, Trade for all.
Towards a more responsible trade and investment policy283 injects some new ideas in the previous one
but keeps its essential features, in particular the legitimization of bilateral trade negotiations.
Therefore, and summarizing for EULAC Focus’ purposes, it is clear that the important developments
in EU – LAC relations have not been the translation to specific policies of decisions taken in the biregional framework but, completely opposite, the translation to EU -LAC relations of decisions and
changes of orientation in the EU internal policies.
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See https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Ar11022 or

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2006:0567:FIN:en:PDF
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See http://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf.
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CHAPTER 4.3 THE TRUE STORY OF EU AGREEMENTS WITH
LAC SUB-REGIONS
In the previous chapter two alternative narratives have been discussed concerning EU – LAC relations.
We have concluded that OBREAL’s narrative seems to provide a better match with the facts; and we
have completed and revised it with EULAC Focus’ innovative approach. In full conformity with this
approach, this chapter intends to present some facts and put forward some arguments on the “true
story” of the EU agreements with the main subregions and with some countries in Latin America and
the Caribbean.
In order to establish this true story, it is essential to leave aside secondary sources and rely exclusively
on primary sources, easily accessible in the treaty database of the Council of the European Union, the
institution which is the depository of all EC/EU Treaties 284 . Further than treaties/agreements, the
website of the Servicio de Información sobre Comercio Exterior – SICE- from the Organization of
American States285) offers very good and accessible information to the documentation preceding,
deriving or accompanying the Agreements.
The first section of the chapter reproduces OBREAL’s own presentation with some additions and
updates. The second deals with later developments, following the same approach. The third contains
a brief summary and reminder of the well-known nature and story of EU agreements with most
Caribbean countries.

1 THE AGREEMENTS WITH MERCOSUR, CHILE AND MEXICO
1.1 INTRODUCTION
It has been already explained in the previous chapter that

284

See https://www.consilium.europa.eu/en/documents-publications/treaties-agreements/.
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See http://www.sice.oas.org.
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“En los años 90, la Comisión Europea recomendó al Consejo la apertura de negociaciones con
el MERCOSUR, Chile (un año después) y México (un segundo año después). Es difícil señalar la
fecha exacta de origen de estas propuestas, es decir, el momento exacto en que los servicios
de la Comisión comenzaron a elaborarlas. Pero es público y notorio que dichos servicios
presionaron a los Gobiernos de los Estados del MERCOSUR para que modificaran el Tratado de
Asunción con el fin de conferir personalidad jurídica al MERCOSUR y así poder plantear un
acuerdo interregional ‘de organización a organización’. Como esta modificación se produjo en
el Protocolo de Ouro Preto en diciembre de 1994, el origen de la iniciativa de la Comisión con
vistas a un acuerdo con el MERCOSUR debe situarse con una considerable anterioridad a esta
fecha.
…
(Por lo que se refiere a las motivaciones de esta iniciativa, debe indicarse que) durante los años
90, la Comunidad Europea (sola o conjuntamente con sus Estados miembro) se lanza a una
carrera desenfrenada de negociación de acuerdos bilaterales con todos los países y regiones
del globo: con los países de Europa central y del este, con los países surgidos de la
desintegración de la Unión Soviética, con los países mediterráneos, con los países de África,
Caribe y Pacífico, con África del Sur, con Corea del Sur, con Australia (única negociación que no
se concluyó por las reticencias de Australia respecto a la cláusula de derechos humanos y sus
posibles efectos sobre el régimen de su población aborigen); el comisario Brittan llegó incluso
a plantear una zona de libre comercio UE- USA. En unos casos se trata de revisar acuerdos ya
existentes; en otros se trata de llegar a acuerdos radicalmente nuevos. Lo sorprendente por
tanto habría sido que América Latina hubiera quedado al margen de este frenesí negociador.
En otras palabras: no deben buscarse demasiadas razones específicas para explicar que
América Latina también quedara incluida en esta oleada de nuevos acuerdos; lo que habría
requerido una explicación específica es que no lo hubiera quedado.
Es un hecho indiscutible para todos los conocedores de la dinámica europea que este frenesí
negociador coincide con (para no utilizar la expresión, más opinable, de “debe atribuirse en
buena parte a”) una progresiva pérdida de coherencia en la acción de la Comisión, sobre todo
en materia de relaciones internacionales. Esta pérdida de coherencia se acentuará cuando, en
la nueva Comisión presidida por J. Santer, las responsabilidades en materia de relaciones
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exteriores queden disgregadas entre cuatro (sic) comisarios, pero ya existía en los primeros
años 90, cuando surgen las nuevas iniciativas de la Comisión para América Latina.
Era un secreto a voces para todos los conocedores de la realidad de Bruselas que todas estas
iniciativas en materias de nuevos acuerdos internacionales no se tomaban sobre la base de
consideraciones económicas sino exclusivamente sobre la base de “consideraciones geoestratégicas” (el lector es libre de leer o no la expresión con ironía) del tipo “reacción a la
caída del Muro de Berlín”, “reacción a la desintegración de la Unión Soviética”, “debemos
hacer una política mediterránea”, “cómo vamos a olvidar a América Latina”.
…
La iniciativa de la Comisión para negociar una nueva ronda de acuerdos con países y regiones
de América Latina comenzó con el MERCOSUR; no lo olvidemos. Y la motivación esencial que
existía en la mente de las personas que idearon el acuerdo con el MERCOSUR no era económica
sino político-institucional. Se pretendía aportar a aquella nueva ola de acuerdos con todos los
países del mundo una contribución específica: el primer acuerdo “inter-regional” entre dos
organizaciones de integración regional; un acuerdo que fuera la mejor demostración del
“regionalismo abierto”, en cierta manera del “regionalismo abierto al cuadrado”. Esta
afirmación puede contrastarse con todas aquellas personas que en Bruselas participaron en la
génesis de la idea (alguno de los principales desgraciadamente ya fallecido); pero puede
también contrastarse con todas aquellas personas que, en los Estados del MERCOSUR,
recibieron las presiones de la Comisión para que se confiriera personalidad jurídica al
MERCOSUR”.
OBREAL 2005 extends the explanation to the main agreements signed with EU countries and
subregions from the mid-nineties to 2004.

1.2 EL ACUERDO UE – MERCOSUR DE 1995
“El sentido preciso del acuerdo UE- MERCOSUR en tanto que acuerdo “biregional”. La iniciativa
de la Comisión
El acuerdo con el MERCOSUR no es el primer acuerdo birregional de la Comunidad ni con AL ni
con el resto del mundo: Ya existían desde los años 80 el acuerdo con todos los países de
América Central (incluyendo Panamá) y el acuerdo con el Acuerdo de Cartagena (la actual
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Comunidad Andina) y sus Estados miembro así como el acuerdo con los países de la ASEAN de
1980 (cuyo art. 4.4, por ejemplo, es especialmente ambicioso al prever que en el marco del
acuerdo se coordinarán las políticas bilaterales de cooperación de los Estados miembro de la
Comunidad, si bien luego no ha tenido una aplicación efectiva).
Tal como fue concebido inicialmente por la Comisión, la novedad del acuerdo con el
MERCOSUR no había de radicar en su carácter “birregional” (algo que, como acabamos de ver,
no era nuevo en absoluto) sino en el hecho de ser el primer acuerdo “de organización a
organización” (es decir, sin participación de los Estados miembro); más específicamente, el
primer acuerdo entre dos Uniones Aduaneras dotadas cada una de personalidad jurídica
internacional. De ahí que la Comisión condicionara la presentación al Consejo de su
recomendación de apertura de negociaciones al hecho de que se hubiera reconocido
personalidad jurídica internacional al MERCOSUR.
Con esta obsesión en la cabeza, los servicios de la Comisión hicieron una lectura enormemente
ingenua del artículo 38 del Protocolo de Ouro Preto que confiere personalidad jurídica al
MERCOSUR. Pensaron que la entrada en vigor de dicha disposición, tras la ratificación del
protocolo, ya transformaba al MERCOSUR, en tanto que organización, en una entidad parecida
a la Comunidad Europea, capaz de suscribir por sí sola, sin ser acompañada por sus Estados
miembro, un acuerdo internacional lleno de contenido económico. En consecuencia,
recomendaron la apertura de negociaciones con vistas a la firma de un acuerdo constitutivo
de una Zona de libre comercio (ZLC) entre la Comunidad Europea (sola, sin sus Estados
miembro) y el MERCOSUR (solo, sin sus Estados Parte).
El desarrollo de las negociaciones
Cuando la recomendación de la Comisión comenzó a ser discutida en el seno del Consejo, lo
primero que se constató fue que absolutamente ningún Gobierno de la UE (tampoco el
español) apoyaba la iniciativa de negociar una ZLC con el MERCOSUR. En consecuencia, se puso
en marcha un proceso típico en el mecanismo de toma de decisiones comunitario (sobre todo
cuando las decisiones han de ser adoptadas por el Consejo por unanimidad): aceptar las
propuestas (o recomendaciones) de la Comisión sobre la base de ir vaciándolas de contenido
hasta llegar a un punto en el que todos los miembros del Consejo pueden “live with” la
propuesta (porque al haber sido vaciada de contenido ya no molesta o perjudica a nadie). En
el caso concreto de las negociaciones con el MERCOSUR, este proceso conducía a postponer la
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discusión del contenido económico a una segunda fase (sin calendario predefinido) y
contentarse en la primera con un acuerdo que simplemente crease una estructura institucional
(pero no contuviera ningún compromiso u obligación económica).
Paralelamente a este vaciado del contenido económico, se puso también en marcha un proceso
estrictamente jurídico-político-institucional. El Servicio jurídico del Consejo (y, en particular, su
director responsable para relaciones económicas internacionales y para América Latina) puso
sobre la mesa el tema de quiénes debían ser Parte en el acuerdo: ¿sólo la Comunidad y el
MERCOSUR en tanto que organizaciones dotadas de personalidad jurídica internacional –como
proponía la Comisión- o también sus respectivos Estados miembro? Con la pregunta iba la
respuesta: la Comunidad y el MERCOSUR debían ir ambos acompañados por sus Estados
miembro. Tres razones motivaban esta respuesta, dos jurídicas y una política:
-

La primera razón jurídica hacía referencia al MERCOSUR. No hacía falta ser un experto
en derecho del MERCOSUR para comprender que, como máximo, el artículo 38 del
Protocolo de Ouro Preto sólo conferia una personalidad jurídica embrionaria al
MERCOSUR y que, por tanto, sus cuatro Estados Parte firmarían también (y sobre todo)
el acuerdo cuya apertura de negociaciones recomendaba la Comisión.

-

La segunda razón jurídica hacía referencia a la distribución de competencias entre la
Comunidad Europea y sus Estados miembro. El dictamen 1/94 del Tribunal de Justicia
de las CC EE sobre los límites de la competencia excluiva de la Comunidad en relación
con los acuerdos de la OMC (dictamen vinculante) había rechazado las tesis de la
Comisión (y había recogido en lo sustancial las tesis del Consejo) y había fijado unos
límites relativamente claros a dicha competencia exclusiva. Aplicando los criterios
establecidos por el Tribunal, el contenido temático de la recomendación de la Comisión
para la apertura de negociaciones con el MERCOSUR excedía los límites de esa
competencia. En consecuencia, la participación de los Estados miembro al lado de la
Comunidad en dichas negociaciones y en el acuerdo que resultara de ellas también
estaba justificada.

-

La tercera razón era política. Si el acuerdo cuya apertura de negociaciones era
recomendada por la Comisión había de quedar vacío de contenido económico (había
de tener una “profundidad” cero), que, al menos, fuera muy amplio en cuanto a los
ámbitos que se podían tratar dentro de su marco institucional. Si los Estados miembro
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firmaban también el acuerdo y se integraban dentro de dicho marco, la posibilidad de
desarrollos futuros (o de simples contactos) no se circunscribía a los ámbitos de
competencia de la Comunidad sino que también se extendía a aquellos de
competencia de los Estados.
Esta argumentación del Servicio jurídico del Consejo fue aceptada primero por las autoridades
españolas (a quienes correspondía la presidencia del Consejo en el segundo semestre de 1995,
periodo en el que, como así fue, debían cerrarse las negociaciones) 286 , luego por el
desaparecido Carlos Camino, responsable del tema en el gabinete del Comisario Marín, y
finalmente por el director para América Latina en la Comisión287. Las dificultades llegaron en
la reunión final conjunta con el Servicio jurídico de la Comisión, muy poco dispuesto a aceptar
la idea de que los Estados miembro acompañaran a la Comunidad en el acuerdo. Fue en esta
reunión donde se decidió introducir dentro del acuerdo el tema del diálogo político (cuestión
donde la competencia de los Estados miembro no era discutida) para así facilitar la aceptación
por el Servicio jurídico de la Comisión del hecho de que los Estados miembro fueran también
parte en el acuerdo juntamente con la Comunidad.
Así pues, queda claro que el acuerdo “UE-MERCOSUR” del año 1995 es absolutamente distinto
de aquel concebido por la Comisión.
-

En primer lugar, en vez de ser un acuerdo lleno de contenido económico es un acuerdo
absolutamente vacío de él.

-

En segundo lugar, en vez de ser un acuerdo “de organización a organización”, es un
acuerdo con los Estados miembro en los dos lados, tanto en el lado europeo como en
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After 24 years I can reveal the answer given to me (Ramon Torrent) when, as Director for External Relations

in the Legal Service of the EU Council, I presented this argumentation to the Director General for Latin America
in the Spanish Ministry of Foreign Affairs, which would hold the Presidency of the EU Council in the second
semester of 1995, when the agreement was envisaged to be signed. He replied “OK, ok. We don’t care. The only
thing that matters, for us, is that the agreement be ‘vistoso’”. ‘Vistoso’ is a nice Spanish word meaning a
combination of nice/attractive/eye-catching, I responded guaranteeing that it was much more ‘vistoso’ an
agreement to be signed not only by the Community but also by all Member States. And the ceremony of signature
of the Agreement in December 1995, in the margins of the Madrid meeting of the European Council was, indeed,
extremely ‘vistosa’ (and was used, of course unsuccessfully, to enhance the declining popularity of Felipe
González government in view of the incoming elections in the first semester of 1996).
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el americano; es un acuerdo entre la Comunidad Europea y sus Estados miembro y el
MERCOSUR y sus Estados Parte.
Por tanto, si alguna política había detrás de la propuesta inicial de la Comisión, desapareció
en el curso de la discusión en el seno del Consejo y en el curso de las negociaciones”.
The only thing to add to this account is that it proofs how misleading it is to continue to repeat that
the negotiation of a trade agreement with MERCOSUR took off in 1999: it took off in 1994 but it failed.

1.3 THE AGREEMENT WITH CHILE IN 1996
The “Framework Cooperation Agreement leading ultimately to the establishment of a political and
economic association between the European Community and its Member States, of the one part, and
the Republic of Chile, of the other part”, follows the same approach. When one remarks that it was
also signed in the margins of a meeting of the European Council (the one held in Florence in June
1996), it is inevitable to conclude that the argument explained in the last footnote to the previous
section played exactly the same role: if the Spaniards had their solemn signature, how could the
Italians not have one?

1.4 THE AGREEMENT WITH MEXICO
There is a remarkable confusion in the literature concerning the agreement still in force with Mexico.
It concerns three aspects:
First, the dates.
Some literature mentions 2000 as the date of the agreement288. This is a mistake. The agreement was
signed on the 8th December 1997. In fact, two agreements were signed: the Economic Partnership,
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It is meaningful that a 2017 Resolution of the European Parliament on political relations EU – LA (see

http://www.europarl.europa.eu/doceo/document/TA-8-2017-0345_ES.html?redirect) is so full of mistakes not
only on substance but on something so easy to verify as the dates that are mentioned It says:
Considerando que el Acuerdo Global UE-México, el Acuerdo de Asociación UE-Chile y el Acuerdo Marco
Interregional de cooperación UE-Mercosur entraron en vigor en 1997, 2003 y 1999 (wrong for Mexico and Chile:
the dates of entry into force are, respectively: 01/10/2000 and 01/03/2005) respectivamente, y que, debido a la
importancia que revisten para la Unión y los países ALC, hay que dar a las negociaciones en curso para la
actualización de estos acuerdos (completely wrong for MERCOSUR: the goal is not “to modernize/actualizar”,
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Political Coordination and Cooperation Agreement between the European Community and its
Member States, of the one part, and the United Mexican States, of the other part; and the Interim
Agreement on trade and trade-related matters between the European Community, of the one part,
and the United Mexican States, of the other part. The second, entered into force on the 1st of July
1998, permitted to set up very quickly the institutional structure envisaged by the agreement, which
was extremely important for the two-phase mechanism that I shall discuss in a moment.
Second, the name.
Sometimes, the 1997 agreement is presented or described as an “Association Agreement”. This, again,
is also a mistake. The Agreement, as just seen, is not an “Association agreement” but an “Economic
Partnership, Political Coordination and Cooperation Agreement”289.
Third, the content and the two-phase mechanism it institutes.
The main innovation of the 1997 agreement, in comparison to the 1995 agreement with MERCOSUR
and the 1996 agreement with Chile, is the institution of a Joint Council able to produce new
international law (so “supranational” if one still desires to use this term become so misleading) – I
shall explain later, on the basis of OBREAL’s account, the reasons for the appearance of this innovation.
The Joint Council adopted in 2000 decisions 1/200 and 2/2000 that filled with content the empty 1997
agreement:
a) Decision Nº 1/2000 of the EC-Mexico Joint Council of 23 March 2000 established by the
Interim Agreement on Trade and Trade-related matters between the European
Community, of the one part, and the United Mexican States, of the other part, of 8
December 1997 adopting its rules of procedure.

but to fill with content a framework agreement that is empty; therefore, the logic of the negotiations with Chile
and Mexico and that of the negotiation with MERCOUR are completely different) un ambicioso impulso al objeto
de conseguir los resultados más modernos y avanzados;
289

In Spanish, “Partnership” is translated as “Asociación” but, in political and legal terms, “Asociacón económica,

Coordinación Política y Cooperación” remains completely different from “Asociación”.
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b) Decision Nº 2/2000 of the EC-Mexico Joint Council of 23 March 2000, accompanied by 15
long annexes, one appendix and 15 Declarations, which is the legal act that liberalized
trade between the European Community and Mexico.
In 2001, the Joint Council adopted Decision Nº 2/2001 of the EU-Mexico Joint Council of 27 of
February 2001 implementing Articles 6, 9, 12(2)b and 50 of the Economic Partnership, Political
Coordination and Cooperation Agreement, dealing with trade in services and investment, which in fact
has no “effective content” (in terms of our Analytical Framework) because it simply bilateralizes the
commitments already undertaken by the parties in the multilateral WTO framework.
Therefore, what needs to be explained is why the initiative launched by the European Commission in
1994 in view of a bi-regional agreement between two Customs Unions (the EC and MERCOSUR) ended
up in a complete failure concerning MERCOSUR but prompted a relatively ambitious agreement with
Mexico in a two-phase procedure in 1997 – 2000. Here again, the best available account is that of
OBREAL in 2005.
“En relación con México, la pregunta esencial que debemos plantearnos es: ¿debe explicarse
por la existencia de una política específica hacia México el hecho de que el acuerdo marco de
1997 se llenara de contenido comercial de manera muy rápida –en el año 2000- ?
Vuelvo a repetir que una tal política específica no puede encontrarse en las motivaciones de la
iniciativa. Como hemos visto, la propuesta de la Comisión en 1994-95 para un acuerdo con el
MERCOSUR pretendía llegar ya en una sola etapa a una zona de libre comercio. Fue en la
discusión en el Consejo donde se llegó a la solución de las dos etapas: primero la creación de
un marco institucional vacío de obligaciones económicas (el acuerdo de 1995) y luego las
negociaciones para el “relleno” del marco (las que están en curso). Fue, en el fondo, la misma
solución adoptada para México. Por tanto, queda claro que el contenido inicial de la iniciativa
fue el mismo para México y para el MERCOSUR. La Comisión propuso para ellos, como para
los países de Europa Central y del Este o para los países mediterráneos, la constitución de Zonas
de libre comercio; y ello independientemente del NAFTA y de sus efectos en México.
Si una política específica hacia México no explica el origen de la iniciativa, debemos
preguntarnos si es una tal política la que explica que las negociaciones con México del relleno
del acuerdo marco hayan podido avanzar más rápidamente que con el MERCOSUR. Los
elementos principales para responder a esta pregunta son, en mi opinión, los siguientes:
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Un primer elemento esencial de la respuesta es aún el cronológico. Cuando las
primeras negociaciones con México se desarrollaron en 1996-1997, el NAFTA llevaba
ya tres años en vigor y sus efectos se dejaban sentir ya con claridad. Ello no obstante,
la propuesta de la Comisión de negociar un acuerdo de libre comercio con México fue
recibida por el Consejo y los gobiernos de los Estados miembro que lo integran con una
frialdad bien parecida a aquella con la que habían recibido la propuesta equivalente
para el MERCOSUR. Quedó rápidamente claro que a lo máximo que podía llegarse era
a un mecanismo de dos fases parecido al del acuerdo con el MERCOSUR: primero un
acuerdo marco institucional vacío y luego unas negociaciones para su relleno.

-

Es cierto que el acuerdo marco con México de 1997 tiene una diferencia con el acuerdo
marco con el MERCOSUR de 1995: su relleno ulterior ya no debe hacerse por un
acuerdo internacional independiente sino que basta simplemente una decisión del
Consejo conjunto creado por el propio acuerdo. Esta diferencia institucional, aun
siendo sólo formal, facilitó las negociaciones ulteriores y, en cualquier caso, daba ya
una “señal” de que la Unión Europea veía el futuro de sus relaciones con México de
manera algo distinta (y más favorable) que sus relaciones con el MERCOSUR. ¿De
dónde surge esta especificidad del acuerdo marco con México?; ¿fue una decisión
estratégica de los gobiernos de los Estados miembro de la Unión Europea en respuesta
al NAFTA? Es evidente que no. Si hubiera sido así, además, ¿por qué no ganar tiempo
y entrar directamente en la negociación de la liberalización comercial propuesta por
la Comisión en vez de postponerla en el tiempo (y “seguir perdiendo espacio” en
México)? Dicha especificidad tiene responsables concretos con nombres y apellidos:
o

El nuevo gobierno español de José María Aznar apoyó desde el inicio, en el
seno del Consejo de la Unión Europea, una liberalización comercial con
México290; en cambio, el gobierno de Felipe González no había apoyado en lo
más mínimo la propuesta de Zona de libre comercio con el MERCOSUR
presentada por la Comisión y se había conformado con la posibilidad de

290

Las razones que pudieran motivar esta posición del gobierno Aznar son relativamente irrelevantes para los

objetivos de este trabajo, que se refieren a la política de la Unión Europea en su conjunto. Podríamos suponer que
van desde una actitud más liberalizadora en materia de política económica general a la constatación de que el libre
comercio con México es mucho menos conflictivo para los intereses españoles que el libre comercio con el
MERCOSUR.
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organizar una vistosa ceremonia de firma del acuerdo marco en Madrid bajo
su Presidencia del Consejo de la Unión;
o

Los funcionarios españoles destinados en Bruselas (y sobre todo uno 291 )
lucharon con una tremenda tenacidad para conseguir, bajo instrucciones de
su gobierno, que el acuerdo marco con México, ya que no incluía la
liberalización comercial, fuera al menos ‘mejor’, desde el punto de vista
institucional, que el acuerdo con MERCOSUR;

o

El gobierno alemán dio un cierto apoyo a las posiciones del gobierno español;

o

Los funcionarios de la Comisión y del Servicio jurídico del Consejo inventaron
esa novedad institucional del acuerdo con México (el Consejo conjunto dotado
de un poder de decisión) adaptándola del acuerdo de Ankara con Turquía de
1963.

El resto de participantes en la negociación en el seno del Consejo de la Unión, es
decir, los representantes de los otros trece gobiernos, no manifestaban el más
mínimo interés por el tema y hubieran estado encantados con calcar para México
el acuerdo marco con el MERCOSUR del mismo modo que lo calcaron en el acuerdo
con Chile.
-

La falta de interés de la gran mayoría de gobiernos de los Estados miembro de la Unión
Europea en un acuerdo con México en el año 1997 se pone de manifiesto en el hecho
de que, con la excepción de los gobiernos español y alemán, todo el resto estaba
perfectamente dispuesto a que las negociaciones del acuerdo marco con México
naufragaran (como lo habían hecho unas negociaciones con Australia) por una
dificultad absolutamente menor y de pura retórica en el redactado de la “cláusula de
derechos humanos” (y no por ningún argumento sustancial respecto a los derechos
humanos sino simplemente por la rutina burocrática de no apartarse ni una coma de
los precedentes). El que las negociaciones no se interrumpieran por esta causa fue una
especie de milagro que también tiene nombres y apellidos concretos.
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The name can now be revealed: Luis Tejada, currently Spanish Ambassador in Finland.
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Aclarados estos puntos sobre la génesis del acuerdo con México, deben también
precisarse los datos económicos sobre el comercio exterior de México y la participación
en el mismo de las exportaciones de la Comunidad Europea. El dato esencial es que,
contrariamente a lo que casi todo el mundo parece creer, a la Comunidad Europea le
fue muy bien con México, desde el punto de vista comercial, durante los años 90, a
pesar o gracias al NAFTA. El que las exportaciones europeas disminuyeran en términos
relativos dentro del total del comercio exterior mexicano no debe sorprender porque
es el resultado ineluctable de los grandes efectos de creación de comercio intra-zona
que ha tenido el NAFTA. Los datos son incluso sorprendentes y por ello vale la pena
recordarlos:
o

para el conjunto del periodo 1990 a 1999, las exportaciones de la Comunidad
Europea a México aumentaron a un ritmo anual de casi un 12% mientras que
sus exportaciones al resto del mundo lo hacían en tan sólo un 7%;

o

el superávit comercial de la Comunidad con México era aproximadamente de
un 10% del total del comercio bilateral en 1990 y aumentó a más de un 40%
en 1999292. Dicho de otra manera, si alguien tenía interés en un acuerdo de
liberalización para relanzar sus exportaciones no era la Comunidad sino
México.

Por tanto, no hay ninguna justificación objetiva para afirmar que el NAFTA había
tenido efectos tan desastrosos sobre las exportaciones de la Comunidad Europea como
para forzar a ésta a recuperar el terreno perdido con un acuerdo de liberalización
comercial. Bien al contrario, desde el punto de vista de sus exportaciones, a la
Comunidad Europea le iba mucho mejor con México que con el resto del mundo.
¿Cuál es pues el hecho decisivo que nos permite comprender la rapidez en que se
desenvolvieron las negociaciones Unión Europea – México para el relleno del acuerdomarco? Evidentemente, el hecho de que el NAFTA estuviera en vigor y fuera un éxito
contribuyó a potenciar los argumentos, más políticos que económicos, a favor de la

292

Bouzas, R., Stoltz, H. (2001). Building a trade and investment ‘hub’: Mexico and preferential trade

negotiations. Datos de Eurostat, SECOFI y OMC. FLACSO/Buenos Aires. Mimeo.
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conclusión rápida de las negociaciones. Pero los tres hechos que a mí me parecen
realmente decisivos son los siguientes:
o

El primero es que, como todos los especialistas saben, la agenda comercial
entre México y la Comunidad Europea es poco conflictiva (entre otras cosas
porque México no es un gran exportador de los productos que son objeto de
la política agrícola de la Comunidad).

o

El segundo es que, para México, el aumento de sus exportaciones a la
Comunidad Europea no es un problema fundamental de su política económica;
para México, el acuerdo con la Unión Europea era y es, muy en primer lugar,
un instrumento de reequilibrio político de sus relaciones internacionales; por
tanto, puede aceptar dejar fuera de la cobertura del acuerdo aquellos
productos, sobre todo agrícolas, que para la Comunidad Europea son sensibles.

o

Existe un tercer hecho que cierra la explicación: la calidad y la tenacidad de los
negociadores mexicanos.

Así pues, si queremos comprender por qué avanzaron tan rápidamente las
negociaciones con Mexico para el relleno económico del acuerdo marco de 1997, lo
mejor es pensar en lo siguiente: ¿cómo no cerrar un acuerdo en el que la otra parte
está muy interesada, que no causa ningún problema y que está facilitado por el hecho
de poder ser aprobado de manera simplificada por un Consejo conjunto?”

1.5 THE AGREEMENT WITH CHILE IN 2002
Concerning the agreement signed with Chile in 2002, OBREAL’s account remains valid:
“El acuerdo con Chile, el cavalier seul de América Latina
La finalización con éxito en 2002 de las negociaciones con Chile con vistas a la conclusión de
un acuerdo con la Comunidad Europea y sus Estados miembro, dotado de contenido económico
y que sustituyera al acuerdo marco institucional “vacío” de 1996 es especialmente significativa
para el presente estudio.
En efecto, si un objetivo político se ha predicado siempre para la pretendida política de la UE
hacia AL, éste ha sido el de favorecer los procesos de integración en la región. Siendo ello así,
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¿cómo se justifica que el primer acuerdo “de Asociación” con un Estado o grupo de Estados de
América del Sur y Central dotado de contenido económico efectivo sea el firmado en 2002 con
Chile, el cavalier seul de América Latina y el Estado que ha sido siempre más reacio a integrarse
en proyectos regionales latinoamericanos?”: the Agreement establishing an Association
between the European Community and its Member States, of the one part, and the Republic
of Chile, of the other part, signed on 18/11/2002 and entered into force on 01/03/2005 (just
27 months later, a detail that will become meaningful when we will turn to the agreements
with Central America and the Andean Community).
Yo he planteado esta pregunta a diferentes responsables de la política exterior de la Unión,
tanto en el plano político como en el plano técnico. He obtenido las tres respuestas
siguientes293:
-

“Estados Unidos también está cerrando un acuerdo con Chile, ¿no es así?”

-

“Si las negociaciones están abiertas y pueden cerrarse dentro del marco definido por
el mandato de negociación dado a la Comisión, ¿qué vamos a hacer nosotros como
Comisión? La función de la Comisión es negociar en conformidad con el mandato y no
tanto apreciar la oportunidad política de cerrar unas negociaciones”.

-

La razón deriva de la dinámica de las “Cumbres” con países terceros y la necesidad de
que el Gobierno de cada Estado miembro tenga un “buen balance” durante su
presidencia semestral rotativa del Consejo de la UE. En efecto, el Gobierno español
quería que su presidencia del Consejo de la UE durante el primer semestre de 2002
fuera un éxito. Como en el curso de ella se celebraba la segunda Cumbre UE – AL y
Caribe, también quería que ésta lo fuera. Para ello planteó la posibilidad de que en
esta Cumbre se abrieran formalmente con la Comunidad Andina y con América
Central procesos de negociación comercial semejantes al que ya estaba en curso con
el MERCOSUR. La Comisión rechazaba de plano esta posibilidad (de hecho, defendía
desde que Pascal Lamy se había hecho cargo de la Comisaría de Comercio, una
moratoria en la apertura de nuevas negociaciones comerciales bilaterales), pero, por

293

After 25 years, I can reveal who gave the three answers: The first was given by Javier Solana (a good old
friend) when I approached him in the hall of the EU Council building. The second, by the official responsible for
Latin America in Pascal Lamy’s cabinet in the framework of a meeting of the Chaire Mercosur of Sciences Po.
The third, the correct one, by the official who had been appointed by Pascal Lamy as head of the analysis unit that
he had set up.
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otro lado, “algo debía dar” a la presidencia española del Consejo. Pues bien, a cambio
de no aceptar la pretensión del Gobierno español de proponer la apertura de nuevas
negociaciones comerciales bilaterales con la Comunidad Andina, “se le dio” la
aceleración de una negociación que ya estaba en curso, la negociación con Chile.
La existencia de estas tres justificaciones es un dato empírico (con nombres y apellidos). Ante
ello, las preguntas a formularse son las siguientes:
-

¿Existe una cuarta justificación?

-

¿Cuál es la más correcta de esas tres?

Respecto a la primera pregunta, quien conozca una cuarta justificación, que la dé a conocer; a
mí me es imposible. Respecto a la segunda, la respuesta que yo someto al debate es la
siguiente:
-

La primera justificación da muestras de una ingenuidad política evidente pero no es
ajustada a la realidad. De la misma manera que el acuerdo de la UE con México no fue,
como hemos visto, una reacción al NAFTA, tampoco el acuerdo con Chile constituye
una reacción a sus negociaciones con Estados Unidos (como prueba el que no haya
habido (en 2005) ninguna reacción seria y efectiva por parte de la UE a la extensión e
intensificación de las negociaciones bilaterales de Estados Unidos con países y zonas
de América Latina en los dos últimos años).

-

La segunda alude, en todo caso, a una condición necesaria pero no suficiente. Es
evidente que las negociaciones con Chile no se habrían cerrado si hubieran chocado
con un obstáculo insalvable para la UE desde el punto de vista económico. Pero
también es evidente que la Comisión no se cree que su función se reduzca a la de un
mero go between que no mantiene una opinión política sobre el resultado de las
negociaciones y sus efectos (directos e indirectos).

-

La razón decisiva es la tercera (supuesta que la segunda se cumple). Lo que explica la
aceleración de las negociaciones con Chile es la dinámica institucional interna de la
Unión, que a sus crecientes dificultades une la muy negativa distorsión generada por
las rotaciones semestrales de la presidencia de su Consejo, rebautizada “Presidencia
de la Unión” y utilizada sobre todo para consumo interno de las opiniones públicas
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nacionales. A esta tercera razón también se unen, como en el caso de México, el gran
interés mostrado por la otra parte y la calidad de los negociadores chilenos.
-

2 THE AGREEMENTS WITH CENTRAL AMERICA AND PERÚ
AND COLOMBIA (AND ECUADOR), THE REVISION OF THE
AGREEMENTS WITH CHILE AND MEXICO AND THE
FINALIZATION OF THE NEGOTIATIONS WITH MERCOSUR
2.1 THE AGREEMENT WITH CENTRAL – AMERICA
On the 29th June 2012, the Agreement establishing an Association between Central America, on the
one hand, and the European Union and its Member States, on the other, was signed in Tegucigalpa,
Honduras.
As we have seen in the previous chapter, mainstream literature takes it at face-value and analyses it
with the usual comments on its ambition (manifested in its “three pillars”: political dialogue, trade
and trade related matters and cooperation) and its relevance for bi-regional relations. Here again,
this interpretation must be critically revised in essential points.
First, it must be recalled what has already been analysed in detail in Part III of this study. The chapter
on cooperation is not a legal basis for EU action (which explains why its drafters in the Commission
services were very careful at copying previous templates and leaving the articles completely empty of
any legal obligation). And the chapter on political dialogue is empty as well of any legal obligation and
amounts to no more than a political declaration.
Second, most literature does not recall a fact of the greatest political significance. In the previous
section, OBREAL’s account of the genesis of the 2002 agreement with Chile, includes the argument
that the finalization of the negotiations with Chile was in exchange for not opening trade negotiations
with Central America and the Andean Community. This argument worked for the period in which Spain
had the Presidency of the Council and the European Council in the first semester of 2002 but was no
longer valid for the Italian Presidency just a year later. Therefore, something had to be “given” also to
the Italian Government concerning Latin America. This explains why in Rome, on the 15th December
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2003, a Political Dialogue and Cooperation Agreement between the European Community and its
Member States, of the one part, and the Republics of Costa Rica, El Salvador, Guatemala, Honduras,
Nicaragua and Panama, of the other part, was solemnly signed in order to embellish Mr. Berlusconi’s
performance as President of the Council and the European Council. The signature was heralded, of
course, as a new step forward in bi-regional relations, etc.
What is not sufficiently emphasized in the literature is that, when the Association agreement was
signed in June 2012, this previous 2003 agreement had not yet been ratified and had not entered into
force, unveiling, as a consequence, what is its true nature: a more or less rhetorical political
declaration.
Third, a comparison between the political dialogue and cooperation chapters of the 2003 agreement
and the 2012 agreement leads easily to the conclusion that they have an equivalent content (or, better,
lack of effective content). This explains, certainly, why, after the 2003 agreement entered finally into
force on the 1st of May 2014, the process of ratification of the 2012 Association agreement became
pointless: What mattered (the economic provisions) were already applied provisionally and, for the
rest, the chapters of the 2003 agreement were fully equivalent to those of the 2012 agreement.
Therefore… the Association Agreement has not yet entered into force: Austria has just ratified it in
May 2019, Belgium and Greece and the European Union have not yet ratified it (the European Union
usually completes its ratification process, in the case of mixed agreements, when all Member States
have completed theirs).
Fourthly, the bi-regional nature of the Association Agreement should also be rigorously discussed, as
well as its asserted function or objective as a mechanism to strengthen Central America Regional
Integration. In this sense:
-

The Association Agreement is not with “Central America” but with the Central American
States. Why the Central American Integration System -SICA- or one of its institutions –
SICA Secretariat, SIECA- does not appear as Party (as MERCOSUR did in the 1995
agreement with the EU)? The SICA Secretariat or the SIECA can be the recipient of
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significatively high amounts of EU cooperation funding but cannot sign the Association
agreement?294
-

More importantly: In fact, the agreement is not “region to region”; it is a bundle of six
agreements between the EU and its Member States on one side and each of the six Central
American countries, on the other. The introduction of some provisions promoting the
integration between the six does not change the nature of the agreement. What matters
is the definition of the Parties in article 352:
Definition of the parties
1. The Parties to this Agreement are the Republics of Costa Rica, El Salvador, Guatemala,
Honduras, Nicaragua and Panama, referred to as the "Republics of the CA Party" on the
one hand, and the European Union or its Member States or the European Union and its
Member States, within their respective areas of competence, referred to as the "EU Party"
on the other.
2. For the purposes of this Agreement, the term “Party” shall refer to each Republic of the
CA Party, without prejudice to the obligation of acting collectively under the provisions set
out in paragraph 3, or the EU Party respectively.

Fifth, the agreement does not promote Central American integration because it does not create any
clearly defined obligation between Central American States themselves. This is an extremely
important feature. European analysts have not compared the EU- Central America agreement with
the Central America-Dominican Republic-United States Free Trade Agreement (DR-CAFTA). If they had
done (as did at the time the Costa Rican Government and its Minister for Trade, Anabel González),
they would have discovered that the agreement that really promotes Central American integration is
DR-CAFTA. The reason for this is that is not conceived as a bundle of six-seven agreements in all of
which the Central American States are on one side the EU on the other but as a single agreement that
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See

http://www.minex.gob.gt/MDAA/DATA/MDAA/201011111042581491993-1027%20Acuerdo%20Sede%20entre%20el%20SICA%20con%20el%20Gobierno%20de%20El%20Salvador.pdf
and https://www.sieca.int/index.php/acerca-de-la-sieca/informacion-general/que-es-la-sieca/.
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also creates obligations between Central American countries, as explicitly said in article one of DRCAFTA:

PREAMBLE
The Government of the Republic of Costa Rica, the Government of the
Dominican Republic, the Government of the Republic of El Salvador, the
Government of the Republic of Guatemala, the Government of the Republic of
Honduras, the Government of the Republic of Nicaragua, and the Government
of the United States of America, resolved to:
strengthen
…
Have agreed as follows:
Chapter One
Initial Provisions
Article 1.1: Establishment of a Free Trade Area
The Parties to this Agreement, consistent with Article XXIV of the General
Agreement on Tariffs and Trade 1994 and Article V of the General Agreement
on Trade in Services, hereby establish a free trade area.
All this “true story” can only lead to one conclusion: The 2012 EU – Central America agreement is
purely and simply another trade agreement to be included in the list of bilateral agreements
successfully negotiated by the European Union after the change of policy stemming from the Global
Europe Communication of the European Commission in 2006 legitimizing bilateral agreements that
has already been discussed in the previous chapter. The logic behind it is not that of the rhetoric of
the EU – LAC Summits but that of the European Commission’s DG Trade. And the driving force behind
the successful conclusion of the negotiations was not the Summits, or the European External Action
Service that prepares their Declarations and Action Plans, but the negotiating team in DG Trade and
its leader, Joao Aguiar Machado, who was able to keep up to the last night the negotiating tension
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until his Central American counterparts finally accepted his last request: some concessions for the EU
exports of dairy products that he could use to convince Denmark that the agreement also benefited
it.

2.2 THE AGREEMENT WITH COLOMBIA, PERÚ AND ECUADOR
As we have already seen, the European Commission was not willing to open trade negotiations with
the Andean Community in view of the biennial UE – LAC Summit in 2002 in Madrid. The same issue
reappeared in the context of the European Summit in 2004 in Guadalajara and the Commission
continued to block the opening of the negotiations. The Commission put into place an “examination
mechanism” with the Andean Community that allowed to arrive to the Vienna bi-regional Summit
without having opened the negotiations. Finally, there was no way to avoid the opening in June
2007295. However, the EU was never really interested in these “ambitious” bi-regional negotiations of
an Association Agreement, and decided to replace them with a completely “non-regional” initiative:
negotiating a down-to-earth purely economic agreement with Perú and Colombia, signed on the 26th
June 2012, to which later on Ecuador acceded. The bi-regional Association Agreement remains a
chimera, as it always was. And the ratification process of the agreement with Colombia and Perú has
not yet been completed (in July 2019) and the agreement is only provisionally applied. A new success
for DG Trade’s negotiating team led by Joao Aguiar Machado.

2.3 THE REVISION OF THE AGREEMENTS WITH MEXICO AND CHILE
In 2016 and 2017, the European Commission launched the initiative “to modernize” the 1997-2000
agreement with Mexico and the 2002 agreement with Chile. The negotiations have not been
completed. However, it seems clear that the possible outcome, if ever entered into force, will not
introduce a substantial change in the relations with both countries. Specific studies for the European
Parliament and the European Commission that I have co-authored296 seem to suggest that the so-

295
296

See https://europa.eu/rapid/press-release_IP-07-834_en.htm.
See http://www.europarl.europa.eu/RegData/etudes/STUD/2016/534012/EXPO_STU(2016)534012_EN.pdf

and
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/535013/EXPO_STU(2016)535013_EN.pdf
and
https://trade.ec.europa.eu/doclib/docs/2017/july/tradoc_155758.pdf.
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called “modernization” is basically a mechanism to justify the European Commission’s DG Trade
activity and advance its own agenda (in particular on international investment arbitration) much more
than an instrument to change the orientation of EU – LAC relations.
In this context it is extremely revealing an anecdote of the elaboration of these studies. When I
interviewed national experts on their views about the modernization of the agreement with Mexico,
the answers could be classified in three: “we have no position”; “we are in favour”; “we are extremely
in favour of a new very ambitious agreement”. But, when I asked concretely to the expert of the
Government that was more extremely in favour of a new very ambitious agreement ‘what piece of
legislation would you willing to modify in favour of Mexico in order to get this very ambitious
agreement?’, her answer was ‘Oh, no, no. None’: How can an agreement be “ambitious” without
having, in terms of our Analytical Framework, no effective content and simply extending to some
additional areas the “locking in” already done by the previous agreements?
Anyway, here again, no “bi-regional” logic beats behind the initiative. Here again, this is simply a
translation to some “chosen” LAC countries of the EU’s trade policy.

2.4 THE FINALIZATION OF THE NEGOTIATIONS WITH MERCOSUR IN JUNE 2019
On the 28th of June 2019, the finalization of the negotiations between the European Union and
Mercosur has been announced. The final version of the texts is not known at the moment of writing
this section (12 of July 2019) and many months must lapse before the agreement is signed (maybe
with the provisional application of some or most of its provisions) and a few years remain before (and
if) it enters into force. For the purposes of EULAC Focus, the content and effect of its trade provisions
are not of primary interest. At most, what matters, in fact, is a purely institutional feature: will it be
an agreement with MERCOSUR or a bundle of agreements with MERCOSUR Member States (as the
agreement “with Central America,” is not, in real legal fact, and as we have seen, an agreement with
Central America but a bundle of agreements with Central American States)?
In political terms, the negotiating game has been clear for the last few years and I have followed it
closely interviewing members of both negotiating teams. MERCOSUR (and in particular Macri’s
Government in Argentine) have always placed themselves in the position of demandeurs. In fact, they
would have loved to announce the success of the negotiations in the context of the WTO Ministerial
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Conference held in Buenos Aires in December 2017 and kept pushing for the agreement after that
date.
On the EU side, the negotiating team, led at the beginning by Joao Aguiar Machado, the very
experienced negotiator that I have already mentioned by reference to the agreement with Central
America, had from the very beginning a clear and well defined and unmodifiable strategy, both
offensive (concessions requested from MERCOSUR) and defensive (issues on which the EU would not
accept MERCOSUR’s demands). When another very experienced negotiator (also in the WTO
framework, as most high-level EU negotiators, where she had been responsible for the extremely
technical area of NAMA – non-agricultural market access-), Sandra Gallina, took over from Aguiar
Machado, she kept that strategy and defined very precisely the only possible negotiating outcome: it
was up to MERCOSUR to accept it or not (as a matter of fact, she had predicted in 2017 with
remarkable accuracy the moment in which the negotiations would be ripe to be finalized: the first
semester of 2019, during Argentina’s pro-tempore presidency of MERCOSUR).
President Macri, who has always given an absolute priority to the success in the negotiations,
appointed Horacio Reiser as Secretary for International Economic Relations instructing him to
concentrate exclusively on negotiations with the EU (and leaving other issues to other persons and
units within the Government). Reiser tried to bypass Sandra Gallina with demarches (by him and
Macri) at the highest level in the European Commission and in the main EU member states
governments. They had zero success: Gallina’s position did not move an inch. In fact, and in the words
of a high-level MERCOSUR negotiator, Gallina was a twofold ‘psycho-therapist’: towards MERCOSUR,
convincing its negotiators and governments that the EU is what it is and operates as it operates; and
towards EU governments, adapting in the margin the EU’s negotiating position in order to take into
account the changing interests and priorities that arose from changes in EU governments, but without
modifying it substantially.
Therefore, the ball was always in MERCOSUR’s camp and the EU kept telling “if you want to finalize
the negotiations, you know what to do: meet the demands I’ve put on the table”. It seems that, finally,
the conjunction of President Macri’s interest in presenting the agreement as a success in view of the
incoming presidential elections in October 2019 and the appointment of a new Government in Brazil
gave the final push to MERCOSUR’s negotiators to agree with the EU the final remaining issues
(government procurement, rules of origin for machinery, calendar for liberalization of car components
– “autopartes” -, and agriculture), confirming also Gallina’s accuracy concerning the timing.
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Therefore, here again, the direction goes from trade policy to bilateral/bi-regional relations and not
the other way around. This is the main lesson EULAC Focus must draw.

3 THE AGREEMENT WITH CARIBBEAN STATES FROM THE
ACP GROUP
It is well known that in terms of international agreements, the Caribbean countries are not, for the
EU, ‘Latin America’ or “Latin America and the Caribbean’ but a sub-group within the pluricontinental
group of ACP countries297 composed by 79 countries, all of them, except Cuba, signatories of the 2000
Cotonou Agreement/Convention and previous other agreements. The Treaty database of the EU
Council provides a very good and easy reading list of the EU – ACP agreements when selecting any
ACP country298.
It is also well known that the EC – ACP trade relationship had to be reviewed after the World Trade
Organization (WTO) declared them contrary to the GATT (and the GATS) in the framework of the very
long (and extremely costly, in political terms) dispute on the EC import regime for bananas. This led,
in the 2000s, to negotiations of a series of agreements, named Economic Partnership Agreements,
creating real free trade areas with subgroups of the ACP group 299 while keeping other issues, and in
particular, the financial contribution by EU Member States, in the Cotonou agreement300 between the
EU and its Member States and the whole set of ACP countries.
For EULAC Focus purposes, only two clarifications need to be added concerning the 1953 page-long
Economic Partnership Agreement between the CARIFORUM States, of the one part, and the European
Community and its Member States, of the other part301, signed in 2008:

297
298

See http://www.acp.int/content/secretariat-acp.
See, for example, for Jamaica: https://www.consilium.europa.eu/en/documents-publications/treaties-

agreements/?Parties=JM&Title=&DateType=signature&DateFrom=&DateTo=&DocLanguage=en&DoSearch=
true.
299

See http://ec.europa.eu/trade/policy/countries-and-regions/development/economic-partnerships/.

300

See https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=LEGISSUM:r12101.

301

See https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:289:0003:1955:EN:PDF.
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There are two regional Caribbean organization/fora: CARICOM and CARIFORUM.302
CARIFORUM is a ‘Forum’ of States without legal personality. But CARICOM is an
international organization created by the (revised) Treaty of Chaguaramas303 that has
full legal personality on the basis of its article 228.304

-

CARICOM and CARIFORUM respective memberships are different but they largely
overlap, as we have already examined in chapter 2.3. This being the case, the
institutions of the European Union, with only minor adjustments in the text of the
agreement, could have added CARICOM to the list of Parties to the Economic
Partnership Agreement as they did add MERCOSUR to the list of parties to the 1995
agreement between the MERCOSUR and its States Parties and the European
Community and its Member States?305 Why the EU did not? The answer here is the
same offered for the EU – Central America agreement: because what beats behind the
agreement is not “bi-regional relations” but, purely and simply, trade and trade
related policy. And the “true story” of the agreement cannot leave aside, here again,
the name of the head of the EU’s negotiating team, Karl Falkenberg, an extremely

302

See

http://brussels.cta.int/index.php?option=com_k2&view=item&id=6668:caricom-and-cariforum-two-

better-than-one-.
303

See https://caricom.org/documents/4906-revised_treaty-text.pdf.

304

ARTICLE 228

Legal Capacity of the Community.
1. The Community shall have full juridical personality.
2. Every Member State shall in its territory accord to the Community the most extensive legal capacity accorded
to legal persons under its laws including the capacity to acquire and dispose of movable and immovable property
and to sue and be sued in its own name. In any legal proceedings, the Community shall be represented by the
Secretariat.
3. The Community may also conclude agreements with States and International Organisations.
4. The Member States agree to take such action as is necessary to give effect in their territories to the provisions
of this Article and shall promptly inform the Secretariat of such action.
305

The only answer has already been given implicitly in the explanation provided above on the “true story” of the

1995 agreement with MERCOSUR. The institutional setting of this agreement was the result of a negotiation,
internal to the EU institutions, between the director in charge in the Legal Service of the Council and the
Commission services. When the persons changed, the interest of the EU institutions in introducing in the
agreements as a party the sub-regional organizations completely disappeared. The same explanation applies to the
absence of the SICA Secretariat or the SIECA in the list of Parties to the Association agreement EU – Central
America.
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experienced expert, not only in bilateral negotiations but also in WTO issues (which,
as just said, were at the origin of these trade agreements with subgroups of the ACP
group of countries).
Therefore, once more, the direction goes from trade policy to bilateral/bi-regional relations and not
the other way around. This is, again, the main lesson EULAC Focus must draw.
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